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PREFACE

The Social Security Act

The original Social Security Act is P.L. 74-271 (49 Stat. 620), approved August
14, 1935. The Social Security Act has been amended in part, a number of times.
A list of laws which have amended the Social Security Act may be found in Volume
II.

Administration of the Social Security Act

The Social Security Board was responsible for administration of the original So-
cial Security Act except for parts 1, 2, 3, and 5 of Title V (which were administered
by the Children’s Bureau, then in the Department of Labor); part 4 of Title V which
increased the appropriations authorized for carrying out the Act of June 2, 1920 and
Title VI which authorized grants to the States for public health work.

The Social Security Board was transferred to the Federal Security Agency by Re-
organization Plan No. 1 of 1939 and the Board’s functions were to be carried on
under the direction and supervision of the Federal Security Administrator. Reorga-
nization Plan No. 2 of 1946 transferred the functions of the Children’s Bureau and
the functions of the Secretary of Labor under Title V of the Act to the Federal Secu-
rity Administrator and the Board was abolished.

The Bureau of Employment Security, with its unemployment compensation and
employment service function, was transferred from the Federal Security Agency to
the Department of Labor by Reorganization Plan No. 2 of 1949.

The Department of Health, Education, and Welfare was established by Reorga-
nization Plan No. 1 of 1953 with a Secretary of Health, Education, and Welfare as
the head of the Department. All functions of the Federal Security Agency, which
was abolished, were transferred to the Department of Health, Education, and Wel-
fare. The functions of the Federal Security Administrator were transferred to the
Secretary of Health, Education and Welfare.

The Department of Health, Education, and Welfare was redesignated the Depart-
ment of Health and Human Services, and the Secretary of Health, Education, and
Welfare was redesignated the Secretary of Health and Human Services by P.L. 96—
88, §509, approved October 17, 1979. The Department of Health and Human Serv-
ices redesignation was effective May 4, 1980 (45 Federal Register 29642; May 5,
1980). The Department of Education which was established by P.L. 96-88 was acti-
vated May 4, 1980 (Executive Order 12212 of May 2, 1980; 45 Federal Register
29557; May 5, 1980).

The Social Security Administration was established as an independent agency, ef-
fective March 31, 1995, by P.L. 103-296, §101, approved August 15, 1994 with a
Commissioner of Social Security responsible for the exercise of all powers and the
discharge of all duties of the Administration.

This Compilation of the Social Security Laws
This compilation contains:

Volume I
(1) Table of Contents; (2) The Social Security Act; (3) Internal Revenue Code—
Selected Provisions; and (4) Index to the Social Security Act.

Volume II

(1) Table of Contents; (2) Other provisions of the Internal Revenue Code, provi-
sions of public laws and statutes which are cited in the Social Security Act, and pro-
visions of public laws which affect administration of the Social Security Act but do
not amend the Act, and (3) Appendixes which contain other helpful information.

Effect of Compilation

This Compilation of the Social Security Laws is not prima facie evidence of the
provisions of the Social Security Act or other laws or statutes which are included.
This compilation has been prepared solely for convenient reference purposes.
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Cautions
Although they are not a part of the text of the law, citations have been included
which will enable the reader to locate the same material in the United States Code
(U.S.C.). These matching citations to the United States Code are shown within
brackets after the public law section, as for example:
Social Security Act Sec. 201. [42 U.S.C. 401]
Public Law 99-509 Sec. 9342 [42 U.S.C. 1395b-1notel

Both sections may be found in Title 42 of the United States Code, the first at section
401 and the second in the notes following section 1395b-1. “[ None assigned]” means
the provisions are not in the United States Code, but can be found in the public
law.
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PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS 1

Code of Federal Regulations

Title 21

§310.6. Applicability of “new drug” or safety or effectiveness findings in
drug efficacy study implementation notices and notices of oppor-
tunity for hearing to identical, related, and similar drug products.

(a) The Food and Drug Administration’s conclusions on the effectiveness of drugs
are currently being published in the FEDERAL REGISTER as Drug Efficacy Study Im-
plementation (DESI) Notices and as Notices of Opportunity for Hearing. The specific
products listed in these notices include only those that were introduced into the
market through the new drug procedures from 1938-62 and were submitted for re-
view by the National Academy of Sciences-National Research Council (NAS-NRC),
Drug Efficacy Study Group. Many products which are identical to, related to, or
similar to the products listed in these notices have been marketed under different
names or by different firms during this same period or since 1962 without going
through the new drug procedures or the Academy review. Even though these prod-
ucts are not listed in the notices, they are covered by the new drug applications re-
viewed and thus are subject to these notices. All persons with an interest in a prod-
uct that is identical, related, or similar to a drug listed in a drug efficacy notice or
a notice of opportunity for a hearing will be given the same opportunity as the appli-
cant to submit data and information, to request a hearing, and to participate in any
hearing. It is not feasible for the Food and Drug Administration to list all products
which are covered by an NDA and thus subject to each notice. However, it is essen-
tial that the findings and conclusions that a drug product is a “new drug” or that
there is a lack of evidence to show that a drug product is safe or effective be applied
to all identical, related, and similar drug products to which they are reasonably ap-
plicable. Any product not in compliance with an applicable drug efficacy notice is
in violation of section 505 (new drugs) and/or section 502 (misbranding) of the act.

(b)(1) An identical, related, or similar drug includes other brands, potencies, dos-
age forms, salts, and esters of the same drug moiety as well as of any drug moiety
related in chemical structure or known pharmacological properties.

(2) Where experts qualified by scientific training and experience to evaluate the
safety and effectiveness of drugs would conclude that the findings and conclusions,
stated in a drug efficacy notice or notice of opportunity for hearing, that a drug
product is a “new drug” or that there is a lack of evidence to show that a drug prod-
uct is safe or effective are applicable to an identical, related, or similar drug prod-
uct, such product is affected by the notice. A combination drug product containing
a drug that is identical, related, or similar to a drug named in a notice may also
be subject to the findings and conclusions in a notice that a drug product is a “new
drug” or that there is a lack of evidence to show that a drug product is safe or effec-
tive.

(3) Any person may request an opinion on the applicability of such a notice to a
specific product by writing to the Food and Drug Administration at the address
shown in paragraph (e) of this section.

(c) Manufacturers and distributors of drugs should review their products as drug
efficacy notices are published and assure that identical, related, or similar products
comply with all applicable provisions of the notices.

(d) The published notices and summary lists of the conclusions are of particular
interest to drug purchasing agents. These agents should take particular care to as-
sure that the same purchasing policy applies to drug products that are identical, re-
lated, or similar to those named in the drug efficacy notices. The Food and Drug
Administration applies the same regulatory policy to all such products. In many in-
stances a determination can readily be made as to the applicability of a drug effi-
cacy notice by an individual who is knowledgeable about drugs and their indications
for use. Where the relationships are more subtle and not readily recognized, the
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purchasing agent may request an opinion by writing to the Food and Drug Adminis-
tration at the address shown in paragraph (e) of this section.

(e) Interested parties may submit to the Food and Drug Administration, Center
for Drugs and Biologics, Office of Compliance, HFN-300, 5600 Fishers Lane, Rock-
ville, MD 20857, the names of drug products, and of their manufacturers or distribu-
tors, that should be the subject of the same purchasing and regulatory policies as
those reviewed by the Drug Efficacy Study Group. Appropriate action, including re-
ferral to purchasing officials of various government agencies, will be taken.

(f) This regulation does not apply to OTC drugs identical, similar, or related to
a drug in the Drug Efficacy Study unless there has been or is notification in the
FEDERAL REGISTER that a drug will not be subject to an OTC panel review pursuant
to §§330.10, 330.11, and 330.5 of this chapter.

[Internal References.—Social Security Act §§1862(c) and 1927(k) cite §310.6 of
title 21 of the Code of Federal Regulations.]

———

Code of Federal Regulations

Title 42

§405.454. Payments to providers. !
& ES ES ES & ES

(j) Periodic interim payment method of reimbursement.—

(1)) Covered services furnished before July 1, 1987. In addition to the regular
methods of interim payment on individual provider billings for covered services, the
periodic interim payment (PIP) method is available for Part A hospital and SNF in-
patient services and for both Part A and Part B HHA services.

(i1) Covered services furnished on or after July 1, 1987. Effective with covered serv-
ices furnished to beneficiaries on or after July 1, 1987, the PIP method, in addition
to the other methods of interim payment on individual provider billings for covered
services, is available only for the following:

(A) Part A SNF services.

(B) Part A and Part B HHA services.

(C) Part A services furnished in hospitals receiving payment in accordance with
a demonstration project authorized under section 402(a) of Pub. L. 90-248 (42 U.S.C.
1395b-1) or section 222(a) of Pub. L. 92-603 (42 U.S.C. 1395b-1 (note)), or a State
reimbursement control system approved under section 1886(c) of the Act and Sub-
part C of Part 403 of this chapter, if that type of payment is specifically approved
by HCFA as a part of the demonstration or control system.

(D) Part A services furnished in hospitals located in a rural area as defined in
§412.62(f) of this chapter that have fewer than 100 beds available for use excluding
beds assigned to newborns.

(2) Any participating provider furnishing the services described in paragraph (j)(1)
of this section that establishes to the satisfaction of the intermediary that it meets
the following requirements may elect to be reimbursed under the PIP method, be-
ginning with the first month after its request that the intermediary finds adminis-
tratively feasible:

1 As in effect October 1, 1986.
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(i) The provider’s estimated total Medicare reimbursement for inpatient services
is at least $25,000 a year computed under the PIP formula or, in the case of an
HHA, either its estimated—

(A) Total Medicare reimbursement for Part A and Part B services is at least
$25,000 a year computed under the PIP formula; or

(B) Medicare reimbursement computed under the PIP formula is at least 50 per-
cent of estimated total allowable cost.

(i1) The provider has filed at least one completed Medicare cost report accepted
by the intermediary as providing an accurate basis for computation of program pay-
ment (except in the case of a provider requesting reimbursement under the PIP
method upon first entering the Medicare program).

(iii) The provider has the continuing capability of maintaining in its records the
cost, charge, and statistical data needed to accurately complete a Medicare cost re-
port on a timely basis.

(iv) The provider has repaid or agrees to repay any outstanding current financing
payment in full, such payment to be made before the effective date of its requested
conversion from a regular interim payment method to the PIP method.

(3) No conversion to the PIP method may be made with respect to any provider
until after that provider has repaid in full its outstanding current financing pay-
ment.

(4) The intermediary’s approval of a provider’s request for reimbursement under
the PIP method will be conditioned upon the intermediary’s best judgment as to
whether payment can be made to the provider under the PIP method without undue
risk of its resulting in an overpayment because of greatly varying or substantially
declining Medicare utilization, inadequate billing practices, or other circumstances.
The intermediary may terminate PIP reimbursement to a provider at any time it
determines that the provider no longer meets the qualifying requirements or that
the provider’s experience under the PIP method shows that proper payment cannot
be made under this method.

(5) Payment will be made biweekly under the PIP method unless the provider re-
quests a longer fixed interval (not to exceed 1 month) between payments. The pay-
ment amount will be computed by the intermediary to approximate, on the average,
the cost of covered inpatient or home health services rendered by the provider dur-
ing the period for which the payment is to be made, and each payment will be made
2 weeks after the end of such period of services. Upon request, the intermediary
will, if feasible, compute the provider’s payments to recognize significant seasonal
variation in Medicare utilization of services on a quarterly basis starting with the
beginning of the provider’s reporting year.

(6) A provider’s periodic interim payment amount may be appropriately adjusted
at any time if the provider presents or the intermediary otherwise obtains evidence
relating to the provider’s costs or Medicare utilization that warrants such adjust-
ment. In addition, the intermediary will recompute the payment immediately upon
completion of the desk review of a provider’s cost report and also at regular inter-
vals not less often than quarterly. The intermediary may make a retroactive lump
sum interim payment to a provider, based upon an increase in its periodic interim
payment amount, in order to bring past interim payments for the provider’s current
cost reporting period into line with the adjusted payment amount. The objective of
intermediary monitoring of provider costs and utilization is to assure payments ap-
proximating, as closely as possible, the reimbursement to be determined at settle-
ment for the cost reporting period. A significant factor in evaluating the amount of
the payment in terms of the realization of the projected Medicare utilization of serv-
ices is the timely submittal to the intermediary of completed admission and billing
forms. All providers must complete billings in detail under this method as under
regular interim payment procedures.

3 K5 e o4 e e o8
S S ES S S S S

§447.331. Drugs: Aggregate upper limits of payment.

(a) Multiple source drugs. Except for brand name drugs that are certified in ac-
cordance with paragraph (c) of this section, the agency payment for multiple source
drugs must not exceed, the amount that would result from the application of the
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specific limits established in accordance with §447.332. If a specific limit has not
been established under §447.332, then the rule for “other drugs” set forth in para-
graph (b) applies.

(b) Other drugs. The agency payments for brand name drugs certified in accord-
ance with paragraph (c) of this section and drugs other than multiple source drugs
for which a specific limit has been established under §447.332 must not exceed in
the aggregate, payment levels that the agency has determined by applying the lower
of the—

(1) Estimated acquisition costs plus reasonable dispensing fees established by the
agency; or

(2) Providers’ usual and customary charges to the general public.

(¢) Certification of brand name drugs. (1) The upper limit for payment for multiple
source drugs for which a specific limit has been established under §447.332 does not
apply if a physician certifies in his or her own handwriting that a specific brand
is medically necessary for a particular recipient.

(2) The agency must decide what certification form and procedure are used.

(3) A checkoff box on a form is not acceptable but a notation like “brand nec-
essary” is allowable.

(4) The agency may allow providers to keep the certification forms if the forms
will be available for inspection by the agency or HHS.

§447.332. Upper limits for multiple source drugs.

(a) Establishment and issuance of a listing. (1) HCFA will establish listings that
identify and set upper limits for multiple source drugs that meet the following re-
quirements:

(i) All of the formulations of the drug approved by the Food and Drug Administra-
tion (FDA) have been evaluated as therapeutically equivalent in the most current
edition of their publication, Approved Drug Products with Therapeutic Equivalence
Evaluations (including supplements or in successor publications).

(i) At least three suppliers list the drug (which has been classified by the FDA
as category “A” in its publication, Approved Drug Products with Therapeutic Equiva-
lence Evaluations , including supplements or in successor publications) based on all
listings contained in current editions (or updates) of published compendia of cost in-
formation for drugs available for sale nationally.

(2) HCFA publishes the list of multiple source drugs for which upper limits have
been established and any revisions to the list in Medicaid program instructions.

(3) HCFA will identify the sources used in compiling these lists.

(b) Specific upper limits. The agency’s payments for multiple source drugs identi-
fied and listed in accordance with paragraph (a) of this section must not exceed, in
the aggregate, payment levels determined by applying for each drug entity a reason-
able dispensing fee established by the agency plus an amount established by HCFA
that is equal to 150 percent of the published price for the least costly therapeutic
equivalent (using all available national compendia) that can be purchased by phar-
macists in quantities of 100 tablets or capsules (or, if the drug is not commonly
available in quantities of 100, the package size commonly listed) or, in the case of
liquids, the commonly listed size.

§447.333. State plan requirements, findings and assurances.

(a) State plan. The State plan must describe comprehensively the agency’s pay-
ment methodology for prescription drugs.

(b) Findings and assurances. Upon proposing significant State plan changes in
payments for prescription drugs, and at least annually for multiple source drugs
and triennially for all other drugs, the agency must make the following findings and
assurances:

(1) Findings. The agency must make the following separate and distinct findings:

(i) In the aggregate, its Medicaid expenditures for multiple source drugs, identi-
fied and listed in accordance with §447.332(a) of this subpart, are in accordance
with the upper limits specified in §447.332(b) of this subpart; and

(i) In the aggregate, its Medicaid expenditures for all other drugs are in accord-
ance with §447.331 of this subpart.
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(2) Assurances. The agency must make assurances satisfactory to HCFA that the
requirements set forth in §§447.331 and 447.332 concerning upper limits and in
paragraph (b)(1) of this section concerning agency findings are met.

(¢) Recordkeeping. The agency must maintain and make available to HCFA, upon
request, data, mathematical or statistical computations, comparisons, and any other
pertinent records to support its findings and assurances.

§447.334. Upper limits for drugs furnished as part of services.

The upper limits for payment for prescribed drugs in this subpart also apply to
payment for drugs provided as part of skilled nursing facility services and inter-
mediate care facility services and under prepaid captitation arrangements.

§483.60. Pharmacy services.

The facility must provide routine and emergency drugs and biologicals to its resi-
dents, or obtain them under an agreement described in §483.75(h) of this part. The
facility may permit unlicensed personnel to administer drugs if State law permits,
but only under the general supervision of a licensed nurse.

(a) Procedures. A facility must provide pharmaceutical services (including proce-
dures that assure the accurate acquiring, receiving, dispensing, and administering
of all drugs and biologicals) to meet the needs of each resident.

(b) Service consultation. The facility must employ or obtain the services of a li-
censed pharmacist who—

(1) Provides consultation on all aspects of the provision of pharmacy services in
the facility;

(2) Establishes a system of records of receipt and disposition of all controlled
drugs in sufficient detail to enable an accurate reconciliation; and

(3) Determines that drug records are in order and that an account of all controlled
drugs is maintained and periodically reconciled.

(¢) Drug regimen review. (1) The drug regimen of each resident must be reviewed
at least once a month by a licensed pharmacist.

(2) The pharmacist must report any irregularities to the attending physician and
the director of nursing, and these reports must be acted upon.

(d) Labeling of drugs and biologicals. Drugs and biologicals used in the facility
must be labeled in accordance with currently accepted professional principles, and
include the appropriate accessory and cautionary instructions, and the expiration
date when applicable.

(e) Storage of drugs and biologicals.

(1) In accordance with State and Federal laws, the facility must store all drugs
and biologicals in locked compartments under proper temperature controls, and per-
mit only authorized personnel to have access to the keys.

(2) The facility must provide separately locked, permanently affixed compartments
for storage of controlled drugs listed in Schedule II of the Comprehensive Drug
Abuse Prevention and Control Act of 1976 and other drugs subject to abuse, except
when the facility uses single unit package drug distribution systems in which the
quantity stored is minimal and a missing dose can be readily detected.

ES B3 ES ES B3 ES ES

[Internal References.—Social Security Act §§1815(e)(2) and 1927(e) and (g) cite

title 42, Code of Federal Regulations.]
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Rules of Civil Procedure

Rule 4. [28 U.S.C. Appendix] Process

(a) SUMMONS ISSUANCE. Upon the filing of the complaint the clerk shall forthwith
issue a summons and deliver the summons to the plaintiff or the plaintiff’s attorney,
who shall be responsible for prompt service of the summons and a copy of the com-
plaint. Upon request of the plaintiff separate or additional summons shall issue
against any defendants.

(b) SAME FORM. The summons shall be signed by the clerk, be under the seal of
the court, contain the name of the court and the names of the parties, be directed
to the defendant, state the name and address of the plaintiff’s attorney, if any, oth-
erwise the plaintiff’s address, and the time within which these rules require the de-
fendant to appear and defend, and shall notify him that in case of his failure to do
so judgment by default will be rendered against him for the relief demanded in the
complaint. When, under Rule 4(e), service is made pursuant to a statute or rule of
court of a state, the summons, or notice, or order in lieu of summons shall cor-
respond as nearly as may be to that required by the statute or rule.

(c) SERVICE.

(1) Process, other than a subpoena or a summons and complaint, shall be
served by a United States marshal or deputy United States marshal, or by a
person specially appointed for that purpose.

(2)(A) A summons and complaint shall, except as provided in subparagraphs
(B) and (C) of this paragraph, be served by any person who is not a party and
is not less than 18 years of age.

(B) A summons and complaint shall, at the request of the party seeking serv-
ice or such party’s attorney, be served by a United States marshal or deputy
United States marshal, or by a person specially appointed by the court for that
purpose, only—

(i) on behalf of a party authorized to proceed in forma pauperis pursuant
to Title 28, U.S.C. §1915, or of a seaman authorized to proceed under Title
28, U.S.C. §1916,

(i1) on behalf of the United States or an officer or agency of the United
States, or

(iii) pursuant to an order issued by the court stating that a United States
marshal or deputy United States marshal, or a person specially appointed
for that purpose, is required to serve the summons and complaint in order
that service be properly effected in that particular action.

(C) A summons and complaint may be served upon a defendant of any class
referred to in paragraph (1) or (3) of subdivision (d) of this rule—

(1) pursuant to the law of the State in which the district court is held for
the service of summons or other like process upon such defendant in an ac-
tion brought in the courts of general jurisdiction of that State, or

(i1) by mailing a copy of the summons and of the complaint (by first-class
mail, postage prepaid) to the person to be served, together with two copies
of a notice and acknowledgment conforming substantially to form 18-A and
a return envelope, postage prepaid, addressed to the sender. If no acknowl-
edgment of service under this subdivision of this rule is received by the
sender within 20 days after the date of mailing, service of such summons
and complaint shall be made under subparagraph (A) or (B) of this para-
graph in the manner prescribed by subdivision (d)(1) or (d)(3).

(D) Unless good cause is shown for not doing so the court shall order the pay-
ment of the costs of personal service by the person served if such person does
not complete and return within 20 days after mailing, the notice and acknowl-
edgment of receipt of summons.

(E) The notice and acknowledgment of receipt of summons and complaint
shall be executed under oath or affirmation.

(3) The court shall freely make special appointments to serve summonses and
complaints under paragraph (2)(B) of this subdivision of this rule and all other
process under paragraph (1) of this subdivision of this rule.
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(d) SUMMONS AND COMPLAINT: PERSON To BE SERVED. The summons and com-
plaint shall be served together. The plaintiff shall furnish the person making service
with such copies as are necessary. Service shall be made as follows:

(1) Upon an individual other than an infant or an incompetent person, by de-
livering a copy of the summons and of the complaint to him personally or by
leaving copies thereof at his dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein or by delivering a
copy of the summons and of the complaint to an agent authorized by appoint-
ment or by law to receive service of process.

(2) Upon an infant or an incompetent person, by serving the summons and
complaint in the manner prescribed by the law of the state in which the service
is made for the service of summons or other like process upon any such defend-
ant in an action brought in the courts of general jurisdiction of that state.

(3) Upon a domestic or foreign corporation or upon a partnership or other un-
incorporated association which is subject to suit under a common name, by de-
livering a copy of the summons and of the complaint to an officer, a managing
or general agent, or to any other agent authorized by appointment or by law
to receive service of process and, if the agent is one authorized by statute to
receive service and the statute so requires, by also mailing a copy to the defend-
ant.

(4) Upon the United States, by delivering a copy of the summons and of the
complaint to the United States attorney for the district in which the action is
brought or to an assistant United States attorney or clerical employee des-
ignated by the United States attorney in a writing filed with the clerk of the
court and by sending a copy of the summons and of the complaint by registered
or certified mail to the Attorney General of the United States at Washington,
District of Columbia, and in any action attacking the validity of an order of an
officer or agency of the United States not made a party, by also sending a copy
of the summons and of the complaint by registered or certified mail to such offi-
cer or agency.

(5) Upon an officer or agency of the United States, by serving the United
States and by sending a copy of the summons and of the complaint by reg-
istered or certified mail to such officer or agency. If the agency is a corporation
the copy shall be delivered as provided in paragraph (3) of this subdivision of
this rule.

(6) Upon a state or municipal corporation or other governmental organization
thereof subject to suit, by delivering a copy of the summons and of the com-
plaint to the chief executive officer thereof or by serving the summons and com-
plaint in the manner prescribed by the law of that state for the service of sum-
mons or other like process upon any such defendant.

(e) SUMMONS: SERVICE UPON PARTY NOT INHABITANT OF OR FOUND WITHIN STATE.
Whenever a statute of the United States or an order of court thereunder provides
for service of a summons, or of a notice, or of an order in lieu of summons upon
a party not an inhabitant of or found within the state in which the district court
is held, service may be made under the circumstances and in the manner prescribed
by the statute or order, or, if there is no provision therein prescribing the manner
of service, in a manner stated in this rule. Whenever a statute or rule of court of
the state in which the district court is held provides (1) for service of a summons,
or of a notice, or of an order in lieu of summons upon a party not an inhabitant
of or found within the state, or (2) for service upon or notice to him to appear and
respond or defend in an action by reason of the attachment or garnishment or simi-
lar seizure of his property located within the state, service may in either case be
made under the circumstances and in the manner prescribed in the statute or rule.

(f) TERRITORIAL LIMITS OF EFFECTIVE SERVICE. All process other than a subpoena
may be served anywhere within the territorial limits of the state in which the dis-
trict court is held, and, when authorized by a statute of the United States or by
these rules, beyond the territorial limits of that state. In addition, persons who are
brought in as parties pursuant to Rule 14, or as additional parties to a pending ac-
tion or a counterclaim or cross-claim therein pursuant to Rule 19, may be served
in the manner stated in paragraphs (1)-(6) of subdivision (d) of this rule at all places
outside the state but within the United States that are not more than 100 miles
from the place in which the action is commenced, or to which it is assigned or trans-
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ferred for trial; and persons required to respond to an order of commitment for civil
contempt may be served at the same places. A subpoena may be served within the
territorial limits provided in Rule 45.

(g) RETURN. The person serving the process shall make proof of service thereof
to the court promptly and in any event within the time during which the person
served must respond to the process. If service is made by a person other than a
United States marshal or deputy United States marshal, such person shall make
affidavit thereof. If service is made under subdivision (c)(2)(C)(ii) of this rule, return
shall be made by the sender’s filing with the court the acknowledgment received
pursuant to such subdivision. Failure to make proof of service does not affect the
validity of the service.

(h) AMENDMENT. At any time in its discretion and upon such terms as it deems
just, the court may allow any process or proof of service thereof to be amended, un-
less it clearly appears that material prejudice would result to the substantial rights
of the party against whom the process issued.

(i) ALTERNATIVE PROVISIONS FOR SERVICE IN A FOREIGN COUNTRY.

(1) Manner. When the federal or state law referred to in subdivision (e) of this
rule authorizes service upon a party not an inhabitant of or found within the
state in which the district court is held, and service is to be effected upon the
party in a foreign country, it is also sufficient if service of the summons and
complaint is made: (A) in the manner prescribed by the law of the foreign coun-
try for service in that country in an action in any of its courts of general juris-
diction; or (B) as directed by the foreign authority in response to a letter roga-
tory, when service in either case is reasonably calculated to give actual notice;
or (C) upon an individual, by delivery to him personally, and upon a corporation
or partnership or association, by delivery to an officer, a managing or general
agent; or (D) by any form of mail, requiring a signed receipt, to be addressed
and dispatched by the clerk of the court to the party to be served; or (E) as di-
rected by order of the court. Service under (C) or (E) above may be made by
any person who is not a party and is not less than 18 years of age or who is
designated by order of the district court or by the foreign court. On request, the
clerk shall deliver the summons to the plaintiff for transmission to the person
or the foreign court or officer who will make the service.

(2) Return. Proof of service may be made as prescribed by subdivision (g) of
this rule, or by the law of the foreign country, or by order of the court. When
service is made pursuant to subparagraph (1)(D) of this subdivision, proof of
service shall include a receipt signed by the addressee or other evidence of de-
livery to the addressee satisfactory to the court.

(j) SumMoONS: TIME LIMIT FOR SERVICE. If a service of the summons and complaint
is not made upon a defendant within 120 days after the filing of the complaint and
the party on whose behalf such service was required cannot show good cause why
such service was not made within that period, the action shall be dismissed as to
that defendant without prejudice upon the court’s own initiative with notice to such
party or upon motion. This subdivision shall not apply to service in a foreign coun-
try pursuant to subdivision (i) of this rule.

ES S ES ES S ES ES

[Internal Reference.—Social Security Act §1128A(c) cites Rule 4 of the Federal
Rules of Civil Procedure.]

———
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Title 3 United States Code

The President

§105. Assistance and services for the President

(a)(1) Subject to the provisons! of paragraph (2) of this subsection, the President
is authorized to appoint and fix the pay of employees in the White House Office
without regard to any other provision of law regulating the employment or com-
pensation of persons in the Government service. Employees so appointed shall per-
form such official duties as the President may prescribe.

o K5 KA o4 KA 2 o4
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§106. Assistance and services for the Vice President

(a) In order to enable the Vice President to provide assistance to the President
in connection with the performance of functions specially assigned to the Vice Presi-
dent by the President in the discharge of executive duties and responsibilities, the
Vice President is authorized-

(1) without regard to any other provision of law regulating the employment
or compensation of persons in the Government service, to appoint and fix the
pay of not more than-

(A) 5 employees at rates not to exceed the rate of basic pay then currently
paid for level II of the Executive Schedule of section 5313 of title 5; and
in addition

(B) 3 employees at rates not to exceed the rate of basic pay then currently
paid for level III of the Executive Schedule of section 5314 of title 5; and
in addition

(C) 3 employees at rates not to exceed the maximum rate of basic pay
then currently paid for GS-18 of the General Schedule of section 5332 of
title 5; and in addition

(D) such number of other employees as he may determine to be appro-
priate at rates not to exceed the minimum rate of basic pay then currently
paid for GS-16 of the General Schedule of section 5332 of title 5; and

B3 B ES
i {3 ®

§107. Domestic Policy Staff and Office of Administration; personnel
(a) In order to enable the Domestic Policy Staff to perform its functions, the Presi-
dent (or his designee) is authorized-

(1) without regard to any other provision of law regulating the employment
or compensation of persons in the Government service, to appoint and fix the
pay of not more than-

(A) 6 employees at rates not to exceed the rate of basic pay then currently
paid for level III of the Executive Schedule of section 5314 of title 5; and
in addition

(B) 18 employees at rates not to exceed the maximum rate of basic pay
then currently paid for GS-18 of the General Schedule of section 5332 of
title 5; and in addition

(C) such number of other employees as he may determine to be appro-
priate at rates not to exceed the minimum rate of basic pay then currently
paid for GS-16 of the General Schedule of section 5332 of title 5; and

! As in original. Should be “provisions”.
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(b)(1) In order to enable the Office of Administration to perform its functions, the
President (or his designee) is authorized-

(A) without regard to such other provisions of law as the President may speci-
fy which regulate the employment and compensation of persons in the Govern-
ment service, to appoint and fix the pay of not more than-

(1) 5 employees at rates not to exceed the rate of basic pay then currently
paid for level III of the Executive Schedule of section 5314 of title 5; and
in addition

(i) 5 employees at rates not to exceed the maximum rate of basic pay
then currently paid for GS-18 of the General Schedule of section 5332 of

title 5; and

ES
g
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[Internal Reference.—S.S. Act §210(a) cites title 3, U.S.Code.]

———

Title 5 United States Code

Government Organization And Employees

ES S ES ES S ES ES
§552. Public information; agency rules, opinions, orders, records, and pro-
ceedings
(a) Each agency shall make available to the public information as follows:
(1) Each agency shall separately state and currently publish in the Federal Reg-
ister for the guidance of the public—

(A) descriptions of its central and field organization and the established
places at which, the employees (and in the case of a uniformed service, the
members) from whom, and the methods whereby, the public may obtain infor-
mation, make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which its functions are
channeled and determined, including the nature and requirements of all formal
and informal procedures available;

(C) rules of procedure, descriptions of forms available or the places at which
forms may be obtained, and instructions as to the scope and contents of all pa-
pers, reports, or examinations;

(D) substantive rules of general applicability adopted as authorized by law,
and statements of general policy or interpretations of general applicability for-
mulated and adopted by the agency; and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of the terms thereof,
a person may not in any manner be required to resort to, or be adversely affected
by, a matter required to be published in the Federal Register and not so published.
For the purpose of this paragraph, matter reasonably available to the class of per-
sons affected thereby is deemed published in the Federal Register when incor-
porated by reference therein with the approval of the Director of the Federal Reg-
ister.

(2) Each agency, in accordance with published rules, shall make available for pub-
lic inspection and copying—

(A) final opinions, including concurring and dissenting opinions, as well as or-
ders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have been adopted
by the agency and are not published in the Federal Register;

(C) administrative staff manuals and instructions to staff that affect a mem-
ber of the public;
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(D) copies of all records, regardless of form or format, which have been re-
leased to any person under paragraph (3) and which, because of the nature of
their subject matter, the agency determines have become or are likely to become
the subject of subsequent requests for substantially the same records; and

(E) a general index of the records referred to under subparagraph (D);

unless the materials are promptly published and copies offered for sale. For records
created on or after November 1, 1996, within one year after such date, each agency
shall make such records available, including by computer telecommunications or, if
computer telecommunications means have not been established by the agency, by
other electronic means. To the extent required to prevent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying details when it makes
available or publishes an opinion, statement of policy, interpretation, or staff man-
ual, instruction, or copies of records referred to in subparagraph D. However, in
each case the justification for the deletion shall be explained fully in writing, and
the extent of such deletion shall be indicated on the portion of the record which is
made available or published, unless including that indication would harm an inter-
est protected by the exemption in subsection (b) under which the deletion is made
. If technically feasible, the extent of the deletion shall be indicated at the place in
the record where the deletion was made. Each agency shall also maintain and make
available for public inspection and copying current indexes providing identifying in-
formation for the public as to any matter issued, adopted, or promulgated after July
4, 1967, and required by this paragraph to be made available or published. Each
agency shall promptly publish, quarterly or more frequently, and distribute (by sale
or otherwise) copies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would be unnecessary
and impracticable, in which case the agency shall nonetheless provide copies of such
index on request at a cost not to exceed the direct cost of duplication. Each agency
shall make the index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion, statement of policy,
interpretation, or staff manual or instruction that affects a member of the public
may be relied on, used, or cited as precedent by an agency against a party other
than an agency only if—

(i) it has been indexed and either made available or published as provided by
this paragraph; or

(ii) the party has actual and timely notice of the terms thereof.

(3)(A) Except with respect to the records made available under paragraphs (1) and
(2) of this subsection, and except as provided in subparagraph (E), each agency,
upon any request for records which (i) reasonably describes such records and (ii) is
made in accordance with published rules stating the time, place, fees (if any), and
procedures to be followed, shall make the records promptly available to any person.

(B) In making any record available to a person under this paragraph, an
agency shall provide the record in any form or format requested by the person
if the record is readily reproducible by the agency in that form or format. Each
agency shall make reasonable efforts to maintain its records in forms or formats
that are reproducible for purposes of this section.

(C) In responding under this paragraph to a request for records, an agency
shall make reasonable efforts to search for the records in electronic form or for-
mat, except when such efforts would significantly interfere with the operation
of the agency’s automated information system.

(D) For purposes of this paragraph, the term “search” means to review, manu-
ally or by automated means, agency records for the purpose of locating those
records which are responsive to a request.

(E) An agency, or part of an agency, that is an element of the intelligence
community (as that term is defined in section 3(4) of the National Security Act
of 1947 (50 U.S.C. 401a(4))) shall not make any record available under this
paragraph to—

(i) any government entity, other than a State, territory, commonwealth,
or district of the United States, or any subdivision thereof; or
(i1) a representative of a government entity described in clause (i).

(4)(A)(G) In order to carry out the provisions of this section, each agency shall pro-
mulgate regulations, pursuant to notice and receipt of public comment, specifying
the schedule of fees applicable to the processing of requests under this section and
establishing procedures and guidelines for determining when such fees should be
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waived or reduced. Such schedule shall conform to the guidelines which shall be
promulgated, pursuant to notice and receipt of public comment, by the Director of
the Office of Management and Budget and which shall provide for a uniform sched-
ule of fees for all agencies.

(ii) Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard charges for document search,
duplication, and review, when records are requested for commercial use;

(IT) fees shall be limited to reasonable standard charges for document duplica-
tion when records are not sought for commercial use and the request is made
by an educational or noncommercial scientific institution, whose purpose is
scholarly or scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall be limited to reason-
able standard charges for document search and duplication.

(ii1)) Documents shall be furnished without any charge or at a charge reduced
below the fees established under clause (ii) if disclosure of the information is in the
public interest because it is likely to contribute significantly to public understanding
of the operations or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the direct costs of search,
duplication, or review. Review costs shall include only the direct costs incurred dur-
ing the initial examination of a document for the purposes of determining whether
the documents must be disclosed under this section and for the purposes of with-
holding any portions exempt from disclosure under this section. Review costs may
not include any costs incurred in resolving issues of law or policy that may be raised
in the course of processing a request under this section. No fee may be charged by
any agency under this section—

(I) if the costs of routine collection and processing of the fee are likely to equal
or exceed the amount of the fee; or

(IT) for any request described in clause (ii) (II) or (III) of this subparagraph
for the first two hours of search time or for the first one hundred pages of dupli-
cation.

(v) No agency may require advance payment of any fee unless the requester has
previously failed to pay fees in a timely fashion, or the agency has determined that
the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees chargeable under a statute
specifically providing for setting the level of fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees under this section,
the court shall determine the matter de novo: Provided, That the court’s review of
the matter shall be limited to the record before the agency.

(B) On complaint, the district court of the United States in the district in which
the complainant resides, or has his principal place of business, or in which the agen-
cy records are situated, or in the District of Columbia, has jurisdiction to enjoin the
agency from withholding agency records and to order the production of any agency
records improperly withheld from the complainant. In such a case the court shall
determine the matter de novo, and may examine the contents of such agency records
in camera to determine whether such records or any part thereof shall be withheld
under any of the exemptions set forth in subsection (b) of this section, and the bur-
den is on the agency to sustain its action. In addition to any other matters to which
a court accords substantial weight, a court shall accord substantial weight to an affi-
davit of an agency concerning the agency’s determination as to technical feasibility
under paragraph (2)(C) and subsection (b) and reproducibility under paragraph
(3)B).

(C) Notwithstanding any other provision of law, the defendant shall serve an an-
swer or otherwise plead to any complaint made under this subsection within thirty
days after service upon the defendant of the pleading in which such complaint is
made, unless the court otherwise directs for good cause shown.

[(D) Repealed. 2]

(E) The court may assess against the United States reasonable attorney fees and
other litigation costs reasonably incurred in any case under this section in which
the complainant has substantially prevailed.

2P.L. 98-620, §402(2); 98 Stat. 3357.
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(F) Whenever the court orders the production of any agency records improperly
withheld from the complainant and assesses against the United States reasonable
attorney fees and other litigation costs, and the court additionally issues a written
finding that the circumstances surrounding the withholding raise questions whether
agency personnel acted arbitrarily or capriciously with respect to the withholding,
the Special Counsel shall promptly initiate a proceeding to determine whether dis-
ciplinary action is warranted against the officer or employee who was primarily re-
sponsible for the withholding. The Special Counsel, after investigation and consider-
ation of the evidence submitted, shall submit his findings and recommendations to
the administrative authority of the agency concerned and shall send copies of the
findings and recommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the Special Counsel
recommends.

(G) In the event of noncompliance with the order of the court, the district court
may punish for contempt the responsible employee, and in the case of a uniformed
service, the responsible member.

(5) Each agency having more than one member shall maintain and make available
for public inspection a record of the final votes of each member in every agency pro-
ceeding.

(6)(A) Each agency, upon any request for records made under paragraph (1), (2),
or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of any such request whether to comply with such re-
quest and shall immediately notify the person making such request of such de-
termination and the reasons therefor, and of the right of such person to appeal
to the head of the agency any adverse determination; and

(i) make a determination with respect to any appeal within twenty days (ex-
cepting Saturdays, Sundays, and legal public holidays) after the receipt of such
appeal. If on appeal the denial of the request for records is in whole or in part
upheld, the agency shall notify the person making such request of the provi-
sions for judicial review of that determination under paragraph (4) of this sub-
section.

(B)(1) In unusual circumstances as specified in this subparagraph, the time limits
prescribed in either clause (i) or clause (ii) of subparagraph (A) may be extended
by written notice to the person making such request setting forth the unusual cir-
cumstances for such extension and the date on which a determination is expected
to be dispatched. No such notice shall specify a date that would result in an exten-
sion for more than ten working days, except as provided in clause (ii) of this sub-
paragraph.

(i) With respect to a request for which a written notice under clause (i) extends
the time limits prescribed under clause (i) of subparagraph (A), the agency shall no-
tify the person making the request if the request cannot be processed within the
time limit specified in that clause and shall provide the person an opportunity to
limit the scope of the request so that it may be processed within that time limit
or an opportunity to arrange with the agency an alternative time frame for proc-
essing the request or a modified request. Refusal by the person to reasonably modify
the request or arrange such an alternative time frame shall be considered as a fac-
tor in determining whether exceptional circumstances exist for purposes of subpara-
graph (C).

(ii1) As used in this subparagraph, “unusual circumstances” means, but only to the
extent reasonably necessary to the proper processing of the particular requests—

(I) the need to search for and collect the requested records from field facilities
or other establishments that are separate from the office processing the request;

(IT) the need to search for, collect, and appropriately examine a voluminous
amount of separate and distinct records which are demanded in a single re-
quest; or

(III) the need for consultation, which shall be conducted with all practicable
speed, with another agency having a substantial interest in the determination
of the request or among two or more components of the agency having substan-
tial subject-matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to notice and receipt of
public comment, providing for the aggregation of certain requests by the same re-
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questor, or by a group of requestors acting in concert, if the agency reasonably be-
lieves that such requests actually constitute a single request, which would otherwise
satisfy the unusual circumstances specified in this subparagraph, and the requests
involve clearly related matters. Multiple requests involving unrelated matters shall
not be aggregated.

(C)(i) Any person making a request to any agency for records under paragraph
(1), (2), or (3) of this subsection shall be deemed to have exhausted his administra-
tive remedies with respect to such request if the agency fails to comply with the
applicable time limit provisions of this paragraph. If the Government can show ex-
ceptional circumstances exist and that the agency is exercising due diligence in re-
sponding to the request, the court may retain jurisdiction and allow the agency ad-
ditional time to complete its review of the records. Upon any determination by an
agency to comply with a request for records, the records shall be made promptly
available to such person making such request. Any notification of denial of any re-
quest for records under this subsection shall set forth the names and titles or posi-
tions of each person responsible for the denial of such request.

(ii) For purposes of this subparagraph, the term “exceptional circumstances” does
not include a delay that results from a predictable agency workload of requests
under this section, unless the agency demonstrates reasonable progress in reducing
its backlog of pending requests.

(ii1) Refusal by a person to reasonably modify the scope of a request or arrange
an alternative time frame for processing a request (or a modified request) under
clause (ii) after being given an opportunity to do so by the agency to whom the per-
son made the request shall be considered as a factor in determining whether excep-
tional circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to notice and receipt of
public comment, providing for multitrack processing of requests for records based
on the amount of work or time (or both) involved in processing requests.

(ii) Regulations under this subparagraph may provide a person making a request
that does not qualify for the fastest multitrack processing an opportunity to limit
the scope of the request in order to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the requirement under
subparagraph (C) to exercise due diligence.

(E)3) Each agency shall promulgate regulations, pursuant to notice and receipt of
public comment, providing for expedited processing of requests for records—

(I) in cases in which the person requesting the records demonstrates a com-
pelling need; and

(IT) in other cases determined by the agency.

(i) Notwithstanding clause (i), regulations under this subparagraph must en-
sure—

(I) that a determination of whether to provide expedited processing shall be
made, and notice of the determination shall be provided to the person making
the request, within 10 days after the date of the request; and

(IT) expeditious consideration of administrative appeals of such determina-
tions of whether to provide expedited processing.

(ii1)) An agency shall process as soon as practicable any request for records to
which the agency has granted expedited processing under this subparagraph. Agen-
cy action to deny or affirm denial of a request for expedited processing pursuant to
this subparagraph, and failure by an agency to respond in a timely manner to such
a request shall be subject to judicial review under paragraph (4), except that the
judicial review shall be based on the record before the agency at the time of the
determination.

(iv) A district court of the United States shall not have jurisdiction to review an
agency denial of expedited processing of a request for records after the agency has
provided a complete response to the request.

(v) For purposes of this subparagraph, the term “compelling need” means—

(I) that a failure to obtain requested records on an expedited basis under this
paragraph could reasonably be expected to pose an imminent threat to the life
or physical safety of an individual; or

(IT) with respect to a request made by a person primarily engaged in dissemi-
nating information, urgency to inform the public concerning actual or alleged
Federal Government activity.
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(vi) A demonstration of a compelling need by a person making a request for expe-
dited processing shall be made by a statement certified by such person to be true
and correct to the best of such person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an agency shall make
a reasonable effort to estimate the volume of any requested matter the provision of
which is denied, and shall provide any such estimate to the person making the re-
quest, unless providing such estimate would harm an interest protected by the ex-
emption in subsection (b) pursuant to which the denial is made.

(b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by an Executive order
to be kept secret in the interest of national defense or foreign policy and (B)
are in fact properly classified pursuant to such Executive order;

(2) related solely to the internal personnel rules and practices of an agency;

(3) specifically exempted from disclosure by statute (other than section 552b
of this title), provided that such statute (A) requires that the matters be with-
held from the public in such a manner as to leave no discretion on the issue,
or (B) establishes particular criteria for withholding or refers to particular types
of matters to be withheld;

(4) trade secrets and commercial or financial information obtained from a per-
son and privileged or confidential;

(5) inter-agency or intra- agency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy;

(7) records or information compiled for law enforcement purposes, but only to
the extent that the production of such law enforcement records or information
(A) could reasonably be expected to interfere with enforcement proceedings, (B)
would deprive a person of a right to a fair trial or an impartial adjudication,
(C) could reasonably be expected to constitute an unwarranted invasion of per-
sonal privacy, (D) could reasonably be expected to disclose the identity of a con-
fidential source, including a State, local, or foreign agency or authority or any
private institution which furnished information on a confidential basis, and, in
the case of a record or information compiled by criminal law enforcement au-
thority in the course of a criminal investigation or by an agency conducting a
lawful national security intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and procedures for law en-
forcement investigations or prosecutions, or would disclose guidelines for law
enforcement investigations or prosecutions if such disclosure could reasonably
be expected to risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or condition reports pre-
pared by, on behalf of, or for the use of an agency responsible for the regulation
or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps, con-
cerning wells.

Any reasonably segregable portion of a record shall be provided to any person re-
questing such record after deletion of the portions which are exempt under this sub-
section. The amount of information deleted shall be indicated on the released por-
tion of the record, unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is made. If technically
feasible, the amount of the information deleted shall be indicated at the place in
the record where such deletion is made.

(c)(1) Whenever a request is made which involves access to records described in
subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible violation of criminal
law; and

(B) there is reason to believe that (i) the subject of the investigation or pro-
ceeding is not aware of its pendency, and (ii) disclosure of the existence of the
records could reasonably be expected to interfere with enforcement proceedings,

the agency may, during only such time as that circumstance continues, treat the
records as not subject to the requirements of this section.



16 PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS
Title 5 United States Code §552

(2) Whenever informant records maintained by a criminal law enforcement agency
under an informant’s name or personal identifier are requested by a third party ac-
cording to the informant’s name or personal identifier, the agency may treat the
records as not subject to the requirements of this section unless the informant’s sta-
tus as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to records maintained by
the Federal Bureau of Investigation pertaining to foreign intelligence or counter-
intelligence, or international terrorism, and the existence of the records is classified
information as provided in subsection (b)(1), the Bureau may, as long as the exist-
ence of the records remains classified information, treat the records as not subject
to the requirements of this section.

(d) This section does not authorize withholding of information or limit the avail-
ability of records to the public, except as specifically stated in this section. This sec-
tion is not authority to withhold information from Congress.

(e)(1) On or before February 1 of each year, each agency shall submit to the Attor-
ney General of the United States a report which shall cover the preceding fiscal year
and which shall include—

(A) the number of determinations made by the agency not to comply with re-
quests for records made to such agency under subsection (a) and the reasons
for each such determination;

(B)(d) the number of appeals made by persons under subsection (a)(6), the re-
sult of such appeals, and the reason for the action upon each appeal that results
in a denial of information; and

(ii) a complete list of all statutes that the agency relies upon to authorize the
agency to withhold information under subsection (b)(3), a description of whether
a court has upheld the decision of the agency to withhold information under
each such statute, and a concise description of the scope of any information
withheld;

(C) the number of requests for records pending before the agency as of Sep-
tember 30 of the preceding year, and the median number of days that such re-
quests had been pending before the agency as of that date;

(D) the number of requests for records received by the agency and the number
of requests which the agency processed;

(E) the median number of days taken by the agency to process different types
of requests;

(F) the total amount of fees collected by the agency for processing requests;
and

(G) the number of full-time staff of the agency devoted to processing requests
for records under this section, and the total amount expended by the agency for
processing such requests.

(2) Each agency shall make each such report available to the public including by
computer telecommunications, or if computer telecommunications means have not
been established by the agency, by other electronic means.

(3) The Attorney General of the United States shall make each report which has
been made available by electronic means available at a single electronic access
point. The Attorney General of the United States shall notify the Chairman and
ranking minority member of the Committee on Government Reform and Oversight
of the House of Representatives and the Chairman and ranking minority member
of the Committees on Governmental Affairs and the Judiciary of the Senate, no
later than April 1 of the year in which each such report is issued, that such reports
are available by electronic means.

(4) The Attorney General of the United States, in consultation with the Director
of the Office of Management and Budget, shall develop reporting and performance
guidelines in connection with reports required by this subsection by October 1, 1997,
and may establish additional requirements for such reports as the Attorney General
determines may be useful.

(5) The Attorney General of the United States shall submit an annual report on
or before April 1 of each calendar year which shall include for the prior calendar
year a listing of the number of cases arising under this section, the exemption in-
volved in each case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E), (F), and (G) of subsection (a)(4). Such report
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shall also include a description of the efforts undertaken by the Department of Jus-
tice to encourage agency compliance with this section.

(f) For purposes of this section, the term—

(1) “agency” as defined in section 551(1) of this title includes any executive
department, military department, Government corporation, Government con-
trolled corporation, or other establishment in the executive branch of the Gov-
ernment (including the Executive Office of the President), or any independent
regulatory agency; and

(2) “record” and any other term used in this section in reference to informa-
tion includes any information that would be an agency record subject to the re-
quirements of this section when maintained by an agency in any format, includ-
ing an electronic format.

(g) The head of each agency shall prepare and make publicly available upon re-
quest, reference material or a guide for requesting records or information from the
agency, subject to the exemptions in subsection (b), including—

(1) an index of all major information systems of the agency;

(2) a description of major information and record locator systems maintained
by the agency; and

(3) a handbook for obtaining various types and categories of public informa-
tion from the agency pursuant to chapter 35 of title 44, and under this section.

§552a. Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—

(1) the term “agency” means agency as defined in section 552(e) of this title;

(2) the term “individual” means a citizen of the United States or an alien law-
fully admitted for permanent residence;

(3) the term “maintain” includes maintain, collect, use, or disseminate;

(4) the term “record” means any item, collection, or grouping of information
about an individual that is maintained by an agency, including, but not limited
to, his education, financial transactions, medical history, and criminal or em-
ployment history and that contains his name, or the identifying number, sym-
bol, or other identifying particular assigned to the individual, such as a finger
or voice print or a photograph;

(5) the term “system of records” means a group of any records under the con-
trol of any agency from which information is retrieved by the name of the indi-
vidual or by some identifying number, symbol, or other identifying particular
assigned to the individual;

(6) the term “statistical record” means a record in a system of records main-
tained for statistical research or reporting purposes only and not used in whole
or in part in making any determination about an identifiable individual, except
as provided by section 8 of title 13;

(7) the term “routine use” means, with respect to the disclosure of a record,
the use of such record for a purpose which is compatible with the purpose for
which it was collected,;

(8) the term “matching program”—

(A) means any computerized comparison of—
(i) two or more automated systems of records or a system of records
with non-Federal records for the purpose of—

(I) establishing or verifying the eligibility of, or continuing com-
pliance with statutory and regulatory requirements by, applicants
for, recipients or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance or payments
under Federal benefit programs, or

(II) recouping payments or delinquent debts under such Federal
benefit programs, or

(i1) two or more automated Federal personnel or payroll systems of
records or a system of Federal personnel or payroll records with non-
Federal records,

(B) but does not include—

(i) matches performed to produce aggregate statistical data without

any personal identifiers;
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(i1) matches performed to support any research or statistical project,
the specific data of which may not be used to make decisions con-
cerning the rights, benefits, or privileges of specific individuals;

(ii1) matches performed, by an agency (or component thereof) which
performs as its principal function any activity pertaining to the enforce-
ment of criminal laws, subsequent to the initiation of a specific crimi-
nal or civil law enforcement investigation of a named person or persons
for the purpose of gathering evidence against such person or persons;

(iv) matches of tax information (I) pursuant to section 6103(d) of the
Internal Revenue Code of 1986, (II) for purposes of tax administration
as defined in section 6103(b)(4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under authority granted by
section 404(e), 464, or 1137 of the Social Security Act; or (IV) for the
purpose of intercepting a tax refund due an individual under any other
tax refund intercept program authorized by statute which has been de-
termined by the Director of the Office of Management and Budget to
contain verification, notice, and hearing requirements that are substan-
tially similar to the procedures in section 1137 of the Social Security
Act;

(v) matches—

(I) using records predominantly relating to Federal personnel,
that are performed for routine administrative purposes (subject to
guidance provided by the Director of the Office of Management and
Budget pursuant to subsection (v)); or

(IT) conducted by an agency using only records from systems of
records maintained by that agency;

if the purpose of the match is not to take any adverse financial, per-
sonnel, disciplinary, or other adverse action against Federal personnel,

(vi) matches performed for foreign counterintelligence purposes or to
produce background checks for security clearances of Federal personnel
or Federal contractor personnel;

(vii) matches performed incident to a levy described in section
6103(k)(8) of the Internal Revenue Code of 1986; or

(viii) matches performed pursuant to section 202(x)(3) or 1611(e)(1) of
the Social Security Act (42 U.S.C. 402(x)(3), 1382(e)(1));

(9) the term “recipient agency” means any agency, or contractor thereof, re-
ceiving records contained in a system of records from a source agency for use
in a matching program;

(10) the term “non-Federal agency” means any State or local government, or
agency thereof, which receives records contained in a system of records from a
source agency for use in a matching program;

(11) the term “source agency” means any agency which discloses records con-
tained in a system of records to be used in a matching program, or any State
or local government, or agency thereof, which discloses records to be used in a
matching program;

(12) the term “Federal benefit program” means any program administered or
funded by the Federal Government, or by any agent or State on behalf of the
Federal Government, providing cash or in-kind assistance in the form of pay-
ments, grants, loans, or loan guarantees to individuals; and

(13) the term “Federal personnel” means officers and employees of the Gov-
ernment of the United States, members of the uniformed services (including
members of the Reserve Components), individuals entitled to receive immediate
or deferred retirement benefits under any retirement program of the Govern-
ment of the United States (including survivor benefits).

(b) CONDITIONS OF DISCLOSURE.—No agency shall disclose any record which is
contained in a system of records by any means of communication to any person, or
to another agency, except pursuant to a written request by, or with the prior written
consent of, the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which maintains the record
who have a need for the record in the performance of their duties;

(2) required under section 552 of this title;
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(3) for a routine use as defined in subsection (a)(7) of this section and de-
scribed under subsection (e)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning or carrying out a
census or survey or related activity pursuant to the provisions of title 13;

(5) to a recipient who has provided the agency with advance adequate written
assurance that the record will be used solely as a statistical research or report-
ing record, and the record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration as a record which
has sufficient historical or other value to warrant its continued preservation by
the United States Government, or for evaluation by the Archivist of the United
States or the designee of the Archivist to determine whether the record has
such value;

(7) to another agency or to an instrumentality of any governmental jurisdic-
tion within or under the control of the United States for a civil or criminal law
enforcement activity if the activity is authorized by law, and if the head of the
agency or instrumentality has made a written request to the agency which
maintains the record specifying the particular portion desired and the law en-
forcement activity for which the record is sought;

(8) to a person pursuant to a showing of compelling circumstances affecting
the health or safety of an individual if upon such disclosure notification is
transmitted to the last known address of such individual,

(9) to either House of Congress, or, to the extent of matter within its jurisdic-
tion, any committee or subcommittee thereof, any joint committee of Congress
or subcommittee of any such joint committee;

(10) to the Comptroller General, or any of his authorized representatives, in
the course of the performance of the duties of the General Accounting Office;

(11) pursuant to the order of a court of competent jurisdiction; or

(12) to a consumer reporting agency in accordance with section 3711(e) of title
31.

(¢) ACCOUNTING OF CERTAIN DISCLOSURES.—Each agency, with respect to each
system of records under its control, shall—

(1) except for disclosures made under subsections (b)(1) or (b)(2) of this sec-
tion, keep an accurate accounting of—

(A) the date, nature, and purpose of each disclosure of a record to any
person or to another agency made under subsection (b) of this section; and

(B) the name and address of the person or agency to whom the disclosure
is made;

(2) retain the accounting made under paragraph (1) of this subsection for at
least five years or the life of the record, whichever is longer, after the disclosure
for which the accounting is made;

(3) except for disclosures made under subsection (b)(7) of this section, make
the accounting made under paragraph (1) of this subsection available to the in-
dividual named in the record at his request; and

(4) inform any person or other agency about any correction or notation of dis-
pute made by the agency in accordance with subsection (d) of this section of any
record that has been disclosed to the person or agency if an accounting of the
disclosure was made.

(d) Access To RECORDS.—Each agency that maintains a system of records shall—

(1) upon request by any individual to gain access to his record or to any infor-
mation pertaining to him which is contained in the system, permit him and
upon his request, a person of his own choosing to accompany him, to review the
record and have a copy made of all or any portion thereof in a form comprehen-
sible to him, except that the agency may require the individual to furnish a
written statement authorizing discussion of that individual’s record in the ac-
companying person’s presence;

(2) permit the individual to request amendment of a record pertaining to him
and—

(A) not later than 10 days (excluding Saturdays, Sundays, and legal pub-
lic holidays) after the date of receipt of such request, acknowledge in writ-
ing such receipt; and

(B) promptly, either—
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(i) make any correction of any portion thereof which the individual
believes is not accurate, relevant, timely, or complete; or

(ii) inform the individual of its refusal to amend the record in accord-
ance with his request, the reason for the refusal, the procedures estab-
lished by the agency for the individual to request a review of that re-
fusal by the head of the agency or an officer designated by the head
of the agency, and the name and business address of that official;

(3) permit the individual who disagrees with the refusal of the agency to
amend his record to request a review of such refusal, and not later than 30 days
(excluding Saturdays, Sundays, and legal public holidays) from the date on
which the individual requests such review, complete such review and make a
final determination unless, for good cause shown, the head of the agency ex-
tends such 30-day period; and if, after his review, the reviewing official also re-
fuses to amend the record in accordance with the request, permit the individual
to file with the agency a concise statement setting forth the reasons for his dis-
agreement with the refusal of the agency, and notify the individual of the provi-
sions for judicial review of the reviewing official’s determination under sub-
section (g)(1)(A) of this section;

(4) in any disclosure, containing information about which the individual has
filed a statement of disagreement, occurring after the filing of the statement
under paragraph (3) of this subsection, clearly note any portion of the record
which is disputed and provide copies of the statement and, if the agency deems
it appropriate, copies of a concise statement of the reasons of the agency for not
making the amendments requested, to persons or other agencies to whom the
disputed record has been disclosed; and

(5) nothing in this section shall allow an individual access to any information
compiled in reasonable anticipation of a civil action or proceeding.

(e) AGENCY REQUIREMENTS.—Each agency that maintains a system of records
shall—

(1) maintain in its records only such information about an individual as is rel-
evant and necessary to accomplish a purpose of the agency required to be ac-
complished by statute or by executive order of the President;

(2) collect information to the greatest extent practicable directly from the sub-
ject individual when the information may result in adverse determinations
about an individual’s rights, benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply information, on the form
which it uses to collect the information or on a separate form that can be re-
tained by the individual—

(A) the authority (whether granted by statute, or by executive order of
the President) which authorizes the solicitation of the information and
whether disclosure of such information is mandatory or voluntary;

(B) the principal purpose or purposes for which the information is in-
tended to be used;

(C) the routine uses which may be made of the information, as published
pursuant to paragraph (4)(D) of this subsection; and

(D) the effects on him, if any, of not providing all or any part of the re-
quested information;

(4) subject to the provisions of paragraph (11) of this subsection, publish in
the Federal Register upon establishment or revision a notice of the existence
and character of the system of records, which notice shall include—

(A) the name and location of the system;

(B) the categories of individuals on whom records are maintained in the
system;

(C) the categories of records maintained in the system,;

(D) each routine use of the records contained in the system, including the
categories of users and the purpose of such use;

(E) the policies and practices of the agency regarding storage,
retrievability, access controls, retention, and disposal of the records;

(F) the title and business address of the agency official who is responsible
for the system of records;

(G) the agency procedures whereby an individual can be notified at his
request if the system of records contains a record pertaining to him;
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(H) the agency procedures whereby an individual can be notified at his
request how he can gain access to any record pertaining to him contained
in the system of records, and how he can contest its content; and

(I) the categories of sources of records in the system,;

(5) maintain all records which are used by the agency in making any deter-
mination about any individual with such accuracy, relevance, timeliness, and
completeness as is reasonably necessary to assure fairness to the individual in
the determination;

(6) prior to disseminating any record about an individual to any person other
than an agency, unless the dissemination is made pursuant to subsection (b)(2)
of this section, make reasonable efforts to assure that such records are accurate,
complete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exercises rights guaran-
teed by the First Amendment unless expressly authorized by statute or by the
individual about whom the record is maintained or unless pertinent to and
within the scope of an authorized law enforcement activity;

(8) make reasonable efforts to serve notice on an individual when any record
on such individual is made available to any person under compulsory legal proc-
ess when such process becomes a matter of public record;

(9) establish rules of conduct for persons involved in the design, development,
operation, or maintenance of any system of records, or in maintaining any
record, and instruct each such person with respect to such rules and the re-
quirements of this section, including any other rules and procedures adopted
pursuant to this section and the penalties for noncompliance;

(10) establish appropriate administrative, technical, and physical safeguards
to insure the security and confidentiality of records and to protect against any
anticipated threats or hazards to their security or integrity which could result
in substantial harm, embarrassment, inconvenience, or unfairness to any indi-
vidual on whom information is maintained;

(11) at least 30 days prior to publication of information under paragraph
(4)(D) of this subsection, publish in the Federal Register notice of any new use
or intended use of the information in the system, and provide an opportunity
for interested persons to submit written data, views, or arguments to the agen-
cy; and

(12) if such agency is a recipient agency or a source agency in a matching pro-
gram with a non-Federal agency, with respect to any establishment or revision
of a matching program, at least 30 days prior to conducting such program, pub-
lish in the Federal Register notice of such establishment or revision.

(f) AGENCY RULES.—In order to carry out the provisions of this section, each agen-
cy that maintains a system of records shall promulgate rules, in accordance with
the requirements (including general notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be notified in response to
his request if any system of records named by the individual contains a record
pertaining to him,;

(2) define reasonable times, places, and requirements for identifying an indi-
vidual who requests his record or information pertaining to him before the
agency shall make the record or information available to the individual;

(3) establish procedures for the disclosure to an individual upon his request
of his record or information pertaining to him, including special procedure, if
deemed necessary, for the disclosure to an individual of medical records, includ-
ing psychological records, pertaining to him;

(4) establish procedures for reviewing a request from an individual concerning
the amendment of any record or information pertaining to the individual, for
making a determination on the request, for an appeal within the agency of an
initial adverse agency determination, and for whatever additional means may
be necessary for each individual to be able to exercise fully his rights under this
section; and

(5) establish fees to be charged, if any, to any individual for making copies
of his record, excluding the cost of any search for and review of the record.

The Office of the Federal Register shall biennially compile and publish the rules
promulgated under this subsection and agency notices published under subsection
(e)(4) of this section in a form available to the public at low cost.

(g)(1) CiviL. REMEDIES.—Whenever any agency
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(A) makes a determination under subsection (d)(3) of this section not to
amend an individual’s record in accordance with his request, or fails to make
such review in conformity with that subsection;

(B) refuses to comply with an individual request under subsection (d)(1) of
this section;

(C) fails to maintain any record concerning any individual with such accuracy,
relevance, timeliness, and completeness as is necessary to assure fairness in
any determination relating to the qualifications, character, rights, or opportuni-
ties of, or benefits to the individual that may be made on the basis of such
record, and consequently a determination is made which is adverse to the indi-
vidual; or

(D) fails to comply with any other provision of this section, or any rule pro-
mulgated thereunder, in such a way as to have an adverse effect on an indi-
vidual,

the individual may bring a civil action against the agency, and the district courts
of the United States shall have jurisdiction in the matters under the provisions of
this subsection.

(2)(A) In any suit brought under the provisions of subsection (g)(1)(A) of this sec-
tion, the court may order the agency to amend the individual’s record in accordance
with his request or in such other way as the court may direct. In such a case the
court shall determine the matter de novo.

(B) The court may assess against the United States reasonable attorney fees and
other litigation costs reasonably incurred in any case under this paragraph in which
the complainant has substantially prevailed.

(3)(A) In any suit brought under the provisions of subsection (g)(1)(B) of this sec-
tion, the court may enjoin the agency from withholding the records and order the
production to the complainant of any agency records improperly withheld from him.
In such a case the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the records or any
portion thereof may be withheld under any of the exemptions set forth in subsection
(k) of this section, and the burden is on the agency to sustain its action.

(B) The court may assess against the United States reasonable attorney fees and
other litigation costs reasonably incurred in any case under this paragraph in which
the complainant has substantially prevailed.

(4) In any suit brought under the provisions of subsection (g)(1)(C) or (D) of this
section in which the court determines that the agency acted in a manner which was
intentional or willful, the United States shall be liable to the individual in an
amount equal to the sum of—

(A) actual damages sustained by the individual as a result of the refusal or
failure, but in no case shall a person entitled to recovery receive less than the
sum of $1,000; and

(B) the costs of the action together with reasonable attorney fees as deter-
mined by the court.

(5) An action to enforce any liability created under this section may be brought
in the district court of the United States in the district in which the complainant
resides, or has his principal place of business, or in which the agency records are
situated, or in the District of Columbia, without regard to the amount in con-
troversy, within two years from the date on which the cause of action arises, except
that where an agency has materially and willfully misrepresented any information
required under this section to be disclosed to an individual and the information so
misrepresented is material to establishment of the liability of the agency to the indi-
vidual under this section, the action may be brought at any time within two years
after discovery by the individual of the misrepresentation. Nothing in this section
shall be construed to authorize any civil action by reason of any injury sustained
as the result of a disclosure of a record prior to September 27, 1975.

(h) RIGHTS OF LEGAL GUARDIANS.—For the purposes of this section, the parent of
any minor, or the legal guardian of any individual who has been declared to be in-
competent due to physical or mental incapacity or age by a court of competent juris-
diction, may act on behalf of the individual.

(1)(1) CRIMINAL PENALTIES.—Any officer or employee of an agency, who by virtue
of his employment or official position, has possession of, or access to, agency records
which contain individually identifiable information the disclosure of which is prohib-
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ited by this section or by rules or regulations established thereunder, and who
knowing that disclosure of the specific material is so prohibited, willfully discloses
the material in any manner to any person or agency not entitled to receive it, shall
be guilty of a misdemeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully maintains a system of
records without meeting the notice requirements of subsection (e)(4) of this section
shall be guilty of a misdemeanor and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains any record con-
cerning an individual from an agency under false pretenses shall be guilty of a mis-
demeanor and fined not more than $5,000.

(j) GENERAL EXEMPTIONS.—The head of any agency may promulgate rules, in ac-
cordance with the requirements (including general notice) of sections 553(b)(1), (2),
and (3), (c), and (e) of this title, to exempt any system of records within the agency
from any part of this section except subsections (b), (c)(1) and (2), (e)(4)(A) through
(), (e)®), (7), (9), (10), and (11), and (i) if the system of records is—

(1) maintained by the Central Intelligence Agency; or

(2) maintained by an agency or component thereof which performs as its prin-
cipal function any activity pertaining to the enforcement of criminal laws, in-
cluding police efforts to prevent, control, or reduce crime or to apprehend crimi-
nals, and the activities of prosecutors, courts, correctional, probation, pardon, or
parole authorities, and which consists of (A) information compiled for the pur-
pose of identifying individual criminal offenders and alleged offenders and con-
sisting only of identifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and parole and pro-
bation status; (B) information compiled for the purpose of a criminal investiga-
tion, including reports of informants and investigators, and associated with an
identifiable individual; or (C) reports identifiable to an individual compiled at
any stage of the process of enforcement of the criminal laws from arrest or in-
dictment through release from supervision.

At the time rules are adopted under this subsection, the agency shall include in the
statement required under section 553(c) of this title, the reasons why the system
of records is to be exempted from a provision of this section.

(k) SpeciFic EXEMPTIONS.—The head of any agency may promulgate rules, in ac-
cordance with the requirements (including general notice) of sections 553(b)(1), (2),
and (3), (c), and (e) of this title, to exempt any system of records within the agency
from subsections (¢)(3), (d), (e)(1), (e)(4)G), (H), and (I) and (f) of this section if the
system of records is—

(1) subject to the provisions of section 552(b)(1) of this title;

(2) investigatory material compiled for law enforcement purposes, other than
material within the scope of subsection (j)(2) of this section: Provided, however,
That if any individual is denied any right, privilege, or benefit that he would
otherwise be entitled by Federal law, or for which he would otherwise be eligi-
ble, as a result of the maintenance of such material, such material shall be pro-
vided to such individual, except to the extent that the disclosure of such mate-
rial would reveal the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section, under an implied
promise that the identity of the source would be held in confidence;

(3) maintained in connection with providing protective services to the Presi-
dent of the United States or other individuals pursuant to section 3056 of title
18;

(4) required by statute to be maintained and used solely as statistical records;

(5) investigatory material compiled solely for the purpose of determining suit-
ability, eligibility, or qualifications for Federal civilian employment, military
service, Federal contracts, or access to classified information, but only to the ex-
tent that the disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express promise that
the identity of the source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity of the source
would be held in confidence;

(6) testing or examination material used solely to determine individual quali-
fications for appointment or promotion in the Federal service the disclosure of
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which would compromise the objectivity or fairness of the testing or examina-
tion process; or

(7) evaluation material used to determine potential for promotion in the
armed services, but only to the extent that the disclosure of such material
would reveal the identity of a source who furnished information to the Govern-
ment under an express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section, under an implied
promise that the identity of the source would be held in confidence.

At the time rules are adopted under this subsection, the agency shall include in the
statement required under section 553(c) of this title, the reasons why the system
of records is to be exempted from a provision of this section.

(1)(1) ArcHIVAL RECORDS.—Each agency record which is accepted by the Archivist
of the United States for storage, processing, and servicing in accordance with section
3103 of title 44 shall, for the purposes of this section, be considered to be main-
tained by the agency which deposited the record and shall be subject to the provi-
sions of this section. The Archivist of the United States shall not disclose the record
except to the agency which maintains the record, or under rules established by that
agency which are not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual which was trans-
ferred to the National Archives of the United States as a record which has sufficient
historical or other value to warrant its continued preservation by the United States
Government, prior to the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives and shall not be
subject to the provisions of this section, except that a statement generally describing
such records (modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in the Federal Reg-
ister.

(3) Each agency record pertaining to an identifiable individual which is trans-
ferred to the National Archives of the United States as a record which has sufficient
historical or other value to warrant its continued preservation by the United States
Government, on or after the effective date of this section, shall, for the purposes of
this section, be considered to be maintained by the National Archives and shall be
exempt from the requirements of this section except subsections (e)(4)(A) through
(G) and (e)(9) of this section.

(m)(1) GOVERNMENT CONTRACTORS.—When an agency provides by a contract for
the operation by or on behalf of the agency of a system of records to accomplish an
agency function, the agency shall, consistent with its authority, cause the require-
ments of this section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such contractor, if such con-
tract is agreed to on or after the effective date of this section, shall be considered
to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed under section
3711(e) of title 31 shall not be considered a contractor for the purposes of this sec-
tion.

(n) MAILING L1STS.—An individual’s name and address may not be sold or rented
by an agency unless such action is specifically authorized by law. This provision
shall not be construed to require the withholding of names and addresses otherwise
permitted to be made public.

(o) MATCHING AGREEMENTS.—(1) No record which is contained in a system of
records may be disclosed to a recipient agency or non-Federal agency for use in a
computer matching program except pursuant to a written agreement between the
source agency and the recipient agency or non-Federal agency specifying—

(A) the purpose and legal authority for conducting the program;

(B) the justification for the program and the anticipated results, including a
specific estimate of any savings;

(C) a description of the records that will be matched, including each data ele-
ment that will be used, the approximate number of records that will be
matched, and the projected starting and completion dates of the matching pro-
gram;

(D) procedures for providing individualized notice at the time of application,
and notice periodically thereafter as directed by the Data Integrity Board of
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such agency (subject to guidance provided by the Director of the Office of Man-
agement and Budget pursuant to subsection (v)), to—
(i) applicants for and recipients of financial assistance or payments under
Federal benefit programs, and
(i1) applicants for and holders of positions as Federal personnel,
that any information provided by such applicants, recipients, holders, and indi-
viduals may be subject to verification through matching programs;

(E) procedures for verifying information produced in such matching program
as required by subsection (p);

(F) procedures for the retention and timely destruction of identifiable records
created by a recipient agency or non-Federal agency in such matching program;

(G) procedures for ensuring the administrative, technical, and physical secu-
rity of the records matched and the results of such programs;

(H) prohibitions on duplication and redisclosure of records provided by the
source agency within or outside the recipient agency or the non-Federal agency,
except where required by law or essential to the conduct of the matching pro-
gram;

(I) procedures governing the use by a recipient agency or non-Federal agency
of records provided in a matching program by a source agency, including proce-
dures governing return of the records to the source agency or destruction of
records used in such program,;

(J) information on assessments that have been made on the accuracy of the
records that will be used in such matching program; and

(K) that the Comptroller General may have access to all records of a recipient
agency or a non-Federal agency that the Comptroller General deems necessary
in order to monitor or verify compliance with the agreement.

(2)(A) A copy of each agreement entered into pursuant to paragraph (1) shall—

(i) be transmitted to the Committee on Governmental Affairs of the Senate
and the Committee on Government Operations of the House of Representatives;
and

(ii) be available upon request to the public.

(B) No such agreement shall be effective until 30 days after the date on which
such a copy is transmitted pursuant to subparagraph (A)@).

(C) Such an agreement shall remain in effect only for such period, not to exceed
18 months, as the Data Integrity Board of the agency determines is appropriate in
light of the purposes, and length of time necessary for the conduct, of the matching
program.

(D) Within 3 months prior to the expiration of such an agreement pursuant to
subparagraph (C), the Data Integrity Board of the agency may, without additional
review, renew the matching agreement for a current, ongoing matching program for
not more than one additional year if—

(i) such program will be conducted without any change; and

(ii) each party to the agreement certifies to the Board in writing that the pro-
gram has been conducted in compliance with the agreement.

(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—(1) In order to pro-
tect any individual whose records are used in a matching program, no recipient
agency, non-Federal agency, or source agency may suspend, terminate, reduce, or
make a final denial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against such individual as
a result of information produced by such matching program, until—

(A)({) the agency has independently verified the information; or

(i) the Data Integrity Board of the agency, or in the case of a non-Federal
agency the Data Integrity Board of the source agency, determines in accordance
with guidance issued by the Director of the Office of Management and Budget
that—

(I) the information is limited to identification and amount of benefits paid
by the source agency under a Federal benefit program; and

(IT) there is a high degree of confidence that the information provided to
the recipient agency is accurate;

(B) the individual receives a notice from the agency containing a statement
of its findings and informing the individual of the opportunity to contest such
findings; and
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(C)d) the expiration of any time period established for the program by statute
or regulation for the individual to respond to that notice; or

(ii) in the case of a program for which no such period is established, the end
of the 30-day period beginning on the date on which notice under subparagraph
(B) is mailed or otherwise provided to the individual.

(2) Independent verification referred to in paragraph (1) requires investigation
and confirmation of specific information relating to an individual that is used as a
basis for an adverse action against the individual, including where applicable inves-
tigation and confirmation of—

(A) the amount of any asset or income involved;

(B) whether such individual actually has or had access to such asset or in-
come for such individual’s own use; and

(C) the period or periods when the individual actually had such asset or in-
come.

(3) Notwithstanding paragraph (1), an agency may take any appropriate action
otherwise prohibited by such paragraph if the agency determines that the public
health or public safety may be adversely affected or significantly threatened during
any notice period required by such paragraph.

(q) SANCTIONS.—(1) Notwithstanding any other provision of law, no source agency
may disclose any record which is contained in a system of records to a recipient
agency or non-Federal agency for a matching program if such source agency has rea-
son to believe that the requirements of subsection (p), or any matching agreement
entered into pursuant to subsection (0), or both, are not being met by such recipient
agency.

(2) No source agency may renew a matching agreement unless—

(A) the recipient agency or non-Federal agency has certified that it has com-
plied with the provisions of that agreement; and

(B) the source agency has no reason to believe that the certification is inac-
curate.

(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—Each agency that pro-
poses to establish or make a significant change in a system of records or a matching
program shall provide adequate advance notice of any such proposal (in duplicate)
to the Committee on Government Operations of the House of Representatives, the
Committee on Governmental Affairs of the Senate, and the Office of Management
and Budget in order to permit an evaluation of the probable or potential effect of
such proposal on the privacy or other rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit to the Speaker of
the House of Representatives and the President pro tempore of the Senate a re-
port—

(1) describing the actions of the Director of the Office of Management and
Budget pursuant to section 6 of the Privacy Act of 1974 during the preceding
2 years;

(2) describing the exercise of individual rights of access and amendment
under this section during such years;

(3) identifying changes in or additions to systems of records;

(4) containing such other information concerning administration of this sec-
tion as may be necessary or useful to the Congress in reviewing the effective-
ness of this section in carrying out the purposes of the Privacy Act of 1974.

(t)(1) EFFECT OF OTHER LAWS.—No agency shall rely on any exemption contained
in section 552 of this title to withhold from an individual any record which is other-
wise accessible to such individual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to withhold from an indi-
vidual any record which is otherwise accessible to such individual under the provi-
sions of section 552 of this title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or participating in a
matching program shall establish a Data Integrity Board to oversee and coordinate
among the various components of such agency the agency’s implementation of this
section.

(2) Each Data Integrity Board shall consist of senior officials designated by the
head of the agency, and shall include any senior official designated by the head of
the agency as responsible for implementation of this section, and the inspector gen-
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eral of the agency, if any. The inspector general shall not serve as chairman of the
Data Integrity Board.

(3) Each Data Integrity Board—

(A) shall review, approve, and maintain all written agreements for receipt or
disclosure of agency records for matching programs to ensure compliance with
subsection (0), and all relevant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the agency has participated
during the year, either as a source agency or recipient agency, determine com-
pliance with applicable laws, regulations, guidelines, and agency agreements,
and assess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which the agency has
participated during the year, either as a source agency or recipient agency, for
continued justification for such disclosures;

(D) shall compile an annual report, which shall be submitted to the head of
the agency and the Office of Management and Budget and made available to
the public on request, describing the matching activities of the agency, includ-
ing—

(i) matching programs in which the agency has participated as a source
agency or recipient agency;

(i1) matching agreements proposed under subsection (o) that were dis-
approved by the Board,;

(iii)) any changes in membership or structure of the Board in the pre-
ceding year;

(iv) the reasons for any waiver of the requirement in paragraph (4) of this
section for completion and submission of a cost-benefit analysis prior to the
approval of a matching program,;

(v) any violations of matching agreements that have been alleged or iden-
tified and any corrective action taken; and

(vi) any other information required by the Director of the Office of Man-
agement and Budget to be included in such report;

(E) shall serve as a clearinghouse for receiving and providing information on
the accuracy, completeness, and reliability of records used in matching pro-
grams;

(F) shall provide interpretation and guidance to agency components and per-
sonnel on the requirements of this section for matching programs;

(G) shall review agency recordkeeping and disposal policies and practices for
matching programs to assure compliance with this section; and

(H) may review and report on any agency matching activities that are not
matching programs.

(4)(A) Except as provided in subparagraphs (B) and (C), a Data Integrity Board
shall not approve any written agreement for a matching program unless the agency
has completed and submitted to such Board a cost-benefit analysis of the proposed
program and such analysis demonstrates that the program is likely to be cost effec-
tive.

(B) The Board may waive the requirements of subparagraph (A) of this paragraph
if it determines in writing, in accordance with guidelines prescribed by the Director
of the Office of Management and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under subparagraph (A) prior to
the initial approval of a written agreement for a matching program that is specifi-
cally required by statute. Any subsequent written agreement for such a program
shall not be approved by the Data Integrity Board unless the agency has submitted
a cost-benefit analysis of the program as conducted under the preceding approval
of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integrity Board, any
party to such agreement may appeal the disapproval to the Director of the Office
of Management and Budget. Timely notice of the filing of such an appeal shall be
provided by the Director of the Office of Management and Budget to the Committee
on Governmental Affairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives.

(B) The Director of the Office of Management and Budget may approve a match-
ing agreement notwithstanding the disapproval of a Data Integrity Board if the Di-
rector determines that—
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(i) the matching program will be consistent with all applicable legal, regu-
latory, and policy requirements;

(i1) there is adequate evidence that the matching agreement will be cost-effec-
tive; and

(iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching agreement shall not take
effect until 30 days after it is reported to committees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office of Management and
Budget disapprove a matching program proposed by the inspector general of an
agency, the inspector general may report the disapproval to the head of the agency
and to the Congress.

(6) In the reports required by paragraph (3)(D), agency matching activities that
are not matching programs may be reported on an aggregate basis, if and to the
extent necessary to protect ongoing law enforcement or counterintelligence inves-
tigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—The Director of the
Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public comment, prescribe
guidelines and regulations for the use of agencies in implementing the provi-
sions of this section; and

(2) provide continuing assistance to and oversight of the implementation of
this section by agencies.

ES

§553. Rule making
(a) This section applies, according to the provisions thereof, except to the extent
that there is involved—
(1) a military or foreign affairs function of the United States; or
(2) a matter relating to agency management or personnel or to public prop-
erty, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal Reg-
ister, unless persons subject thereto are named and either personally served or oth-
erwise have actual notice thereof in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public rule making pro-
ceedings;
(2) reference to the legal authority under which the rule is proposed; and
(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.
Except when notice or hearing is required by statute, this subsection does not
apply—
(A) to interpretative rules, general statements of policy, or rules of agency or-
ganization, procedure, or practice; or
(B) when the agency for good cause finds (and incorporates the finding and
a brief statement of reasons therefor in the rules issued) that notice and public
procedure thereon are impracticable, unnecessary, or contrary to the public in-
terest.

(c) After notice required by this section, the agency shall give interested persons
an opportunity to participate in the rule making through submission of written
data, views, or arguments with or without opportunity for oral presentation. After
consideration of the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and purpose. When rules
are required by statute to be made on the record after opportunity for an agency
hearing, sections 556 and 557 of this title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be made not less
than 30 days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption or relieves a
restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and published
with the rule.
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(e) Each agency shall give an interested person the right to petition for the
issuance, amendment, or repeal of a rule.
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§603. Initial regulatory flexibility analysis

(a) Whenever an agency is required by section 553 of this title, or any other law,
to publish general notice of proposed rulemaking for any proposed rule, or publishes
a notice of proposed rulemaking for an interpretative rule involving the internal rev-
enue laws of the United States, the agency shall prepare and make available for
public comment an initial regulatory flexibility analysis. Such analysis shall de-
scribe the impact of the proposed rule on small entities. The initial regulatory flexi-
bility analysis or a summary shall be published in the Federal Register at the time
of the publication of general notice of proposed rulemaking for the rule. The agency
shall transmit a copy of the initial regulatory flexibility analysis to the Chief Coun-
sel for Advocacy of the Small Business Administration. In the case of an interpreta-
tive rule involving the internal revenue laws of the United States, this chapter ap-
plies to interpretative rules published in the Federal Register for codification in the
Code of Federal Regulations, but only to the extent that such interpretative rules
impose on small entities a collection of information requirement.

(b) Each initial regulatory flexibility analysis required under this section shall
contain—

(1) a description of the reasons why action by the agency is being considered;

(2) a succinct statement of the objectives of, and legal basis for, the proposed
rule;

(3) a description of and, where feasible, an estimate of the number of small
entities to which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping and other compli-
ance requirements of the proposed rule, including an estimate of the classes of
small entities which will be subject to the requirement and the type of profes-
sional skills necessary for preparation of the report or record;

(5) an identification, to the extent practicable, of all relevant Federal rules
which may duplicate, overlap or conflict with the proposed rule.

(c) Each initial regulatory flexibility analysis shall also contain a description of
any significant alternatives to the proposed rule which accomplish the stated objec-
tives of applicable statutes and which minimize any significant economic impact of
the proposed rule on small entities. Consistent with the stated objectives of applica-
ble statutes, the analysis shall discuss significant alternatives such as—

(1) the establishment of differing compliance or reporting requirements or
timetables that take into account the resources available to small entities;

(2) the clarification, consolidation, or simplification of compliance and report-
ing requirements under the rule for such small entities;

(3) the use of performance rather than design standards; and

(4) an exemption from coverage of the rule, or any part thereof, for such small
entities.

§604. Final regulatory flexibility analysis

(a) When an agency promulgates a final rule under section 553 of this title, after
being required by that section or any other law to publish a general notice of pro-
posed rulemaking, or promulgates a final interpretative rule involving the internal
revenue laws of the United States as described in section 603(a), the agency shall
prepare a final regulatory flexibility analysis. Each final regulatory flexibility anal-
ysis shall contain—

(1) a succinct statement of the need for, and objectives of, the rule;

(2) a summary of the significant issues raised by the public comments in re-
sponse to the initial regulatory flexibility analysis, a summary of the assess-
ment of the agency of such issues, and a statement of any changes made in the
proposed rule as a result of such comments;

(3) a description of and an estimate of the number of small entities to which
the rule will apply or an explanation of why no such estimate is available;

(4) a description of the projected reporting, recordkeeping and other compli-
ance requirements of the rule, including an estimate of the classes of small enti-
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ties which will be subject to the requirement and the type of professional skills
necessary for preparation of the report or record; and
(5) a description of the steps the agency has taken to minimize the significant
economic impact on small entities consistent with the stated objectives of appli-
cable statutes, including a statement of the factual, policy, and legal reasons for
selecting the alternative adopted in the final rule and why each one of the other
significant alternatives to the rule considered by the agency which affect the im-
pact on small entities was rejected.
(b) The agency shall make copies of the final regulatory flexibility analysis avail-
able to members of the public and shall publish in the Federal Register such anal-
ysis or a summary thereof.

ES

§706. Scope of review
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provi-
sions, and determine the meaning or applicability of the terms of an agency action.
The reviewing court shall—
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found
to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in ac-
cordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short
of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556
and 557 of this title or otherwise reviewed on the record of an agency hear-
ing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or
those parts of it cited by a party, and due account shall be taken of the rule of preju-
dicial error.

§3109. Employment of experts and consultants; temporary or intermittent
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(b) When authorized by an appropriation or other statute, the head of an agency
may procure by contract the temporary (not in excess of 1 year) or intermittent serv-
ices of experts or consultants or an organization thereof, including stenographic re-
porting services. Services procured under this section are without regard to—

(1) the provisions of this title governing appointment in the competitive serv-
ice;
(2) chapter 51 and subchapter III of chapter 53 of this title; and
(3) section 5 of title 41, except in the case of stenographic reporting services
by an organization.
However, an agency subject to chapter 51 and subchapter III of chapter 53 of this
title may pay a rate for services under this section in excess of the daily equivalent
of the highest rate payable under section 5332 of this title only when specifically
authorized by the appropriation or other statute authorizing the procurement of the
services.
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§3343. Details; to international organizations

(a) For the purpose of this section—

(1) “agency”, “employee”, and “international organization” have the meanings
given them by section 3581 of this title; and

(2) “detail” means the assignment or loan of an employee to an international
organization without a change of position from the agency by which he is em-
ployed to an international organization.

(b) The head of an agency may detail, for a period of not more than 5 years, an
employee of his agency to an international organization which requests services, ex-
cept that under special circumstances, where the President determines it to be in
the national interest, he may extend the 5-year period for up to an additional 3
years.

(¢) An employee detailed under subsection (b) of this section is deemed, for the
purpose of preserving his allowances, privileges, rights, seniority, and other benefits,
an employee of the agency from which detailed, and he is entitled to pay, allow-
ances, and benefits from funds available to that agency. The authorization and pay-
ment of these allowances and other benefits from appropriations available therefor
is deemed to comply with section 5536 of this title.

(d) Details may be made under subsection (b) of this section—

(1) without reimbursement to the United States by the international organi-
zation; or

(2) with agreement by the international organization to reimburse the United
States for all or part of the pay, travel expenses, and allowances payable during
the detail, and the reimbursement shall be credited to the appropriation, fund,
or account used for paying the amounts reimbursed.

(e) An employee detailed under subsection (b) of this section may be paid or reim-
bursed by an international organization for allowances or expenses incurred in the
performance of duties required by the detail, without regard to section 209 of title
18.
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§3371. Definitions
For the purpose of this subchapter—

(1) “State” means—

(A) a State of the United States, the District of Columbia, the Common-
wealth of Puerto Rico, the Trust Territory of the Pacific Islands, and a terri-
tory or possession of the United States; and

(B) an instrumentality or authority of a State or States as defined in sub-
paragraph (A) of this paragraph (1) and a Federal-State authority or instru-
mentality;

(2) “local government” means—

(A) any political subdivision, instrumentality, or authority of a State or
States as defined in subparagraph (A) of paragraph (1);

(B) any general or special purpose agency of such a political subdivision,
instrumentality, or authority; and

(C) any Indian tribe, band, nation, or other organized group or commu-
nity, including any Alaska Native village as defined in the Alaska Native
Claims Settlement Act (85 Stat. 688), which is recognized as eligible for the
special programs and services provided by the United States to Indians be-
cause of their status as Indians and includes any tribal organization as de-
fined in section 4 of the Indian Self-Determination and Education Assist-
ance Act;

(3) “Federal agency” means an Executive agency, military department, a court
of the United States, the Administrative Office of the United States Courts, the
Library of Congress, the Botanic Garden, the Government Printing Office, the
Congressional Budget Office, the United States Postal Service, the Postal Rate
Commission, the Office of the Architect of the Capitol, the Office of Technology
Assessment, and such other similar agencies of the legislative and judicial
branches as determined appropriate by the Office of Personnel Management;
and

(4) “other organization” means—
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(A) a national, regional, State-wide, area-wide, or metropolitan organiza-
tion representing member State or local governments;

(B) an association of State or local public officials;

(C) a nonprofit organization which has as one of its principal functions
the offering of professional advisory, research, educational, or development
services, or related services, to governments or universities concerned with
public management; or

(D) a federally funded research and development center.

§3372. General provisions

(a) On request from or with the concurrence of a State or local government, and
with the consent of the employee concerned, the head of a Federal agency may ar-
range for the assignment of—

(1) an employee of his agency, other than a noncareer appointee, limited term
appointee, or limited emergency appointee (as such terms are defined in section
3132(a) of this title) in the Senior Executive Service and an employee in a posi-
tion which has been excepted from the competitive service by reason of its con-
fidential, policy-determining, policy-making, or policy-advocating character, to a
State or local government; and

(2) an employee of a State or local government to his agency;

for work of mutual concern to his agency and the State or local government that
he determines will be beneficial to both. The period of an assignment under this
subchapter may not exceed two years. However, the head of a Federal agency may
extend the period of assignment for not more than two additional years. In the case
of assignments made to Indian tribes or tribal organizations as defined in section
3371(2)(C) of this subchapter, the head of an executive agency may extend the pe-
riod of assignment for any period of time where it is determined that this will con-
tinue to benefit both the executive agency and the Indian tribe or tribal organiza-
tion. If the assigned employee fails to complete the period of assignment and there
is another employee willing and available to do so, the Secretary may assign the
employee to complete the period of assignment and may execute an agreement with
the tribal organization with respect to the replacement employee. That agreement
may provide for a different period of assignment as may be agreed to by the Sec-
retary and the tribal organization.

(b) This subchapter is authority for and applies to the assignment of—

(1) an employee of a Federal agency to an institution of higher education;

(2) an employee of an institution of higher education to a Federal agency;

(3) an employee of a Federal agency to any other organization; and

(4) an employee of an other organization to a Federal agency.

(c)(1) An employee of a Federal agency may be assigned under this subchapter
only if the employee agrees, as a condition of accepting an assignment under this
subchapter, to serve in the civil service upon the completion of the assignment for
a period equal to the length of the assignment.

(2) Each agreement required under paragraph (1) of this subsection shall provide
that in the event the employee fails to carry out the agreement (except for good and
sufficient reason, as determined by the head of the Federal agency from which as-
signed) the employee shall be liable to the United States for payment of all expenses
(excluding salary) of the assignment. The amount shall be treated as a debt due the
United States.

(d) Where the employee is assigned to a tribal organization, the employee shall
be eligible for promotions, periodic step-increases, and additional step-increases, as
defined in chapter 53 of this title, on the same basis as other Federal employees.

(e) Under regulations prescribed pursuant to section 3376 of this title—

(1) an assignment of an employee of a Federal agency to an other organiza-
tion or an institution of higher education, and an employee so assigned, shall
be treated in the same way as an assignment of an employee of a Federal agen-
cy to a State or local government, and an employee so assigned, is treated under
the provisions of this subchapter governing an assignment of an employee of a
Federal agency to a State or local government, except that the rate of a pay
of an employee assigned to a federally funded research and development center
may not exceed the rate of pay that such employee would be paid for continued
service in the position in the Federal agency from which assigned; and
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(2) an assignment of an employee of an other organization or an institution
of higher education to a Federal agency, and an employee so assigned, shall be
treated in the same way as an assignment of an employee of a State or local
government to a Federal agency, and an employee so assigned, is treated under
the provisions of this subchapter governing an assignment of an employee of a
State or local government to a Federal agency.

§3373. Assignment of employees to State or local governments

(a) An employee of a Federal agency assigned to a State or local government
under this subchapter is deemed, during the assignment, to be either—

(1) on detail to a regular work assignment in his agency; or

(2) on leave without pay from his position in the agency.

An employee assigned either on detail or on leave without pay remains an employee
of his agency. The Federal Tort Claims Act and any other Federal tort liability stat-
ute apply to an employee so assigned. The supervision of the duties of an employee
on detail may be governed by agreement between the Federal agency and the State
or local government concerned.

(b) The assignment of an employee of a Federal agency either on detail or on leave
without pay to a State or local government under this subchapter may be made with
or without reimbursement by the State or local government for the travel and trans-
portation expenses to or from the place of assignment and for the pay, or supple-
mental pay, or a part thereof, of the employee during assignment. Any reimburse-
ments shall be credited to the appropriation of the Federal agency used for paying
the travel and transportation expenses or pay.

(c) For any employee so assigned and on leave without pay—

(1) if the rate of pay for his employment by the State or local government is
less than the rate of pay he would have received had he continued in his reg-
ular assignment in the agency, he is entitled to receive supplemental pay from
the agency in an amount equal to the difference between the State or local gov-
ernment rate and the agency rate;

(2) he is entitled to annual and sick leave to the same extent as if he had
continued in his regular assignment in the agency; and

(3) he is entitled, notwithstanding other statutes—

(A) to continuation of his insurance under chapter 87 of this title, and
coverage under chapter 89 of this title or other applicable authority, so long
as he pays currently into the Employee’s Life Insurance Fund and the Em-
ployee’s Health Benefits Fund or other applicable health benefits system
(through his employing agency) the amount of the employee contributions;

(B) to credit the period of his assignment under this subchapter toward
periodic step-increases, retention, and leave accrual purposes, and, on pay-
ment into the Civil Service Retirement and Disability Fund or other appli-
cable retirement system of the percentage of his State or local government
pay, and of his supplemental pay, if any, that would have been deducted
from a like agency pay for the period of the assignment and payment by
the Federal agency into the fund or system of the amount that would have
been payable by the agency during the period of the assignment with re-
spect to a like agency pay, to treat his service during that period as service
of the type performed in the agency immediately before his assignment; and

(C) for the purpose of subchapter I of chapter 85 of this title, to credit
the service performed during the period of his assignment under this sub-
chapter as Federal service, and to consider his State or local government
pay (and his supplemental pay, if any) as Federal wages. To the extent that
the service could also be the basis for entitlement to unemployment com-
pensation under a State law, the employee may elect to claim unemploy-
ment compensation on the basis of the service under either the State law
or subchapter I of chapter 85 of this title.

However, an employee or his beneficiary may not receive benefits referred to in sub-
paragraphs (A) and (B) of this paragraph (3), based on service during an assignment
under this subchapter for which the employee or, if he dies without making such
an election, his beneficiary elects to receive benefits, under any State or local gov-
ernment retirement or insurance law or program, which the Office of Personnel
Management determines to be similar. The Federal agency shall deposit currently
in the Employee’s Life Insurance Fund, the Employee’s Health Benefits Fund or
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other applicable health benefits system, respectively, the amount of the Govern-
ment’s contributions on account of service with respect to which employee contribu-
tions are collected as provided in subparagraphs (A) and (B) of this paragraph (3).

(d)(1) An employee so assigned and on leave without pay who dies or suffers dis-
ability as a result of personal injury sustained while in the performance of his duty
during an assignment under this subchapter shall be treated, for the purpose of sub-
chapter I of chapter 81 of this title, as though he were an employee as defined by
section 8101 of this title who had sustained the injury in the performance of duty.
When an employee (or his dependents in case of death) entitled by reason of injury
or death to benefits under subchapter I of chapter 81 of this title is also entitled
to benefits from a State or local government for the same injury or death, he (or
his dependents in case of death) shall elect which benefits he will receive. The elec-
tion shall be made within one year after the injury or death, or such further time
as the Secretary of Labor may allow for reasonable cause shown. When made, the
election is irrevocable unless otherwise provided by law.

(2) An employee who elects to receive benefits from a State or local government
may not receive an annuity under subchapter III of chapter 83 of this title and ben-
efits from the State or local government for injury or disability to himself covering
the same period of time. This provision does not—

(A) bar the right of a claimant to the greater benefit conferred by either the
State or local government or subchapter III of chapter 83 of this title for any
part of the same period of time;

(B) deny to an employee an annuity accruing to him under subchapter III of
chapter 83 of this title on account of service performed by him; or

(C) deny any concurrent benefit to him from the State or local government
on account of the death of another individual.

§3374. Assignments of employees from State or local governments

(a) An employee of a State or local government who is assigned to a Federal agen-
cy under an arrangement under this subchapter may—

(1) be appointed in the Federal agency without regard to the provisions of this
title governing appointment in the competitive service for the agreed period of
the assignment; or

(2) be deemed on detail to the Federal agency.

(b) An employee given an appointment is entitled to pay in accordance with chap-
ter 51 and subchapter III of chapter 53 of this title or other applicable law, and is
deemed an employee of the Federal agency for all purposes except—

(1) subchapter III of chapter 83 of this title or other applicable retirement sys-
tem;

(2) chapter 87 of this title; and

(3) chapter 89 of this title or other applicable health benefits system unless
his appointment results in the loss of coverage in a group health benefits plan
the premium of which has been paid in whole or in part by a State or local gov-
ernment contribution.

The above exceptions shall not apply to non-Federal employees who are covered by
chapters 83, 87, and 89 of this title by virtue of their non-Federal employment im-
mediately before assignment and appointment under this section.

(¢) During the period of assignment, a State or local government employee on de-
tail to a Federal agency—

(1) is not entitled to pay from the agency, except to the extent that the pay
received from the State or local government is less than the appropriate rate
of pay which the duties would warrant under the applicable pay provisions of
this title or other applicable authority;

(2) is deemed an employee of the agency for the purpose of chapter 73 of this
title, the Ethics in Government Act of 1978, section 27 of the Office of Federal
Procurement Policy Act, sections 203, 205, 207, 208, 209, 602, 603, 606, 607,
643, 654, 1905, and 1913 of title 18, sections 1343, 1344, and 1349(b) of title
31, and the Federal Tort Claims Act and any other Federal tort liability statute;
and

(3) is subject to such regulations as the President may prescribe.

The supervision of the duties of such an employee may be governed by agreement
between the Federal agency and the State or local government concerned. A detail
of a State or local government employee to a Federal agency may be made with or
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without reimbursement by the Federal agency for the pay, or a part thereof, of the
employee during the period of assignment, or for the contribution of the State or
local government, or a part thereof, to employee benefit systems.

(d) A State or local government employee who is given an appointment in a Fed-
eral agency for the period of the assignment or who is on detail to a Federal agency
and who suffers disability or dies as a result of personal injury sustained while in
the performance of his duty during the assignment shall be treated, for the purpose
of subchapter I of chapter 81 of this title, as though he were an employee as defined
by section 8101 of this title who had sustained the injury in the performance of
duty. When an employee (or his dependents in case of death) entitled by reason of
injury or death to benefits under subchapter I of chapter 81 of this title is also enti-
tled to benefits from a State or local government for the same injury or death, he
(or his dependents in case of death) shall elect which benefits he will receive. The
election shall be made within 1 year after the injury or death, or such further time
as the Secretary of Labor may allow for reasonable cause shown. When made, the
election is irrevocable unless otherwise provided by law.

(e) If a State or local government fails to continue the employer’s contribution to
State or local government retirement, life insurance, and health benefit plans for
a State or local government employee who is given an appointment in a Federal
agency, the employer’s contributions covering the State or local government employ-
ee’s period of assignment, or any part thereof, may be made from the appropriations
of the Federal agency concerned.

§3375. Travel expenses

(a) Appropriations of a Federal agency are available to pay, or reimburse, a Fed-
eral or State or local government employee in accordance with—

(1) subchapter I of chapter 57 of this title, for the expenses of—

(A) travel, including a per diem allowance, to and from the assignment
location;

(B) a per diem allowance at the assignment location during the period of
the assignment; and

(C) travel, including a per diem allowance, while traveling on official
business away from his designated post of duty during the assignment
when the head of the Federal agency considers the travel in the interest
of the United States;

(2) section 5724 of this title, for the expenses of transportation of his imme-
diate family and of his household goods and personal effects to and from the
assignment location;

(3) section 5724a(a) of this title, for the expenses of per diem allowances for
the immediate family of the employee to and from the assignment location;

(4) section 5724a(c) of this title, for subsistence expenses of the employee and
his immediate family while occupying temporary quarters at the assignment lo-
cation and on return to his former post of duty;

(5) section 5724a(g) of this title, to be used by the employee for miscellaneous
expenses related to change of station where movement or storage of household
goods is involved; and

(6) section 5726(c) of this title, for the expenses of nontemporary storage of
household goods and personal effects in connection with assignment at an iso-
lated location.

(b) Expenses specified in subsection (a) of this section, other than those in para-
graph (1)(C), may not be allowed in connection with the assignment of a Federal
or State or local government employee under this subchapter, unless and until the
employee agrees in writing to complete the entire period of his assignment or one
year, whichever is shorter, unless separated or reassigned for reasons beyond his
control that are acceptable to the Federal agency concerned. If the employee violates
the agreement, the money spent by the United States for these expenses is recover-
able from the employee as a debt due the United States. The head of the Federal
agency concerned may waive in whole or in part a right of recovery under this sub-
section with respect to a State or local government employee on assignment with
the agency.

(c) Appropriations of a Federal agency are available to pay expenses under section
5742 of this title with respect to a Federal or State or local government employee
assigned under this subchapter.
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§3376. Regulations
The President may prescribe regulations for the administration of this subchapter.

§3581. Definitions
For the purpose of this subchapter—
(1) “agency” means—
(A) an Executive agency;
(B) a military department; and
(C) an employing authority in the legislative branch;

(2) “employee” means an employee in or under an agency;

(3) “international organization” means a public international organization or
international-organization preparatory commission in which the Government of
the United States participates;

(4) “transfer” means the change of position by an employee from an agency
to an international organization; and

(5) “reemployment” means—

(A) the reemployment of an employee under section 3582(b) of this title;
or
(B) the reemployment of a Congressional employee within 90 days from
his separation from an international organization;
following a term of employment not extending beyond the period named by the
head of the agency at the time of consent to transfer or, in the absence of a
named period, not extending beyond the first 5 consecutive years, or any exten-
sion thereof, after entering the employ of the international organization.

§3582. Rights of transferring employees

(a) An employee serving under an appointment not limited to 1 year or less who
transfers to an international organization with the consent of the head of his agency
is entitled—

(1) to retain coverage, rights, and benefits under any system established by
law for the retirement of employees, if necessary employee deductions and agen-
cy contributions in payment for the coverage, rights, and benefits for the period
of employment with the international organization are currently deposited in
the system’s fund or depository; and the period during which coverage, rights,
and benefits are retained under this paragraph is deemed creditable service
under the system, except that such service under the system, except that such
service shall not be considered creditable service for the purpose of any retire-
ment system for transferring personnel, if such service forms the basis, in whole
or in part, for an annuity or pension under the retirement system of the inter-
national organization;

(2) to retain coverage, rights, and benefits under chapters 87 and 89 of this
title, if necessary employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment with the inter-
national organization are currently deposited in the Employees’ Life Insurance
Fund and the Employees’ Health Benefits Fund, as applicable, and the period
during which coverage, rights, and benefits are retained under this paragraph
is deemed service as an employee under chapters 87 and 89 of this title;

(3) to retain coverage, rights, and benefits under subchapter I of chapter 81
of this title, and for this purpose his employment with the international organi-
zation is deemed employment by the United States, but if he or his dependents
receive from the international organization a payment, allowance, gratuity, pay-
ment under an insurance policy for which the premium is wholly paid by the
international organization, or other benefit of any kind on account of the same
injury or death, the amount thereof, is credited against disability or death com-
pensation, as the case may be, payable under subchapter I of chapter 81 of this
title; and

(4) to elect to retain to his credit all accumulated and current accured annual
leave to which entitled at the time of transfer which would otherwise be lig-
uidated by a lump-sum payment. On his request at any time before reemploy-
ment, he shall be paid for the annual leave retained. If he receives a lump-sum
payment and is reemployed within 6 months after transfer, he shall refund to
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the agency the amount of the lump-sum payment. This paragraph does not op-
erate to cause a forfeiture of retained annual leave following reemployment or
to deprive an employee of a lump-sum payment to which he would otherwise
be entitled.

(b) An employee entitled to the benefits of subsection (a) of this section is entitled
to be reemployed within 30 days of his application for reemployment in his former
position or a position of like seniority, status, and pay in the agency from which he
transferred, if—

(1) he is separated from the international organization within 5 years, or any
extension thereof, after entering on duty with the international organization or
within such shorter period as may be named by the head of the agency at the
time of consent to transfer; and

(2) he applies for reemployment not later than 90 days after the separation.

On reemployment, he is entitled to the rate of basic pay to which he would be enti-
tled had he remained in the civil service. On reemployment, the agency shall restore
his sick leave account, by credit or charge, to its status at the time of transfer. The
period of separation caused by his employment with the international organization
and the period necessary to effect reemployment are deemed creditable service for
all appropriate civil service employment purposes. On reemployment, he is entitled
to be paid, under such regulations as the President may prescribe and from appro-
priations or funds of the agency from which transferred, an amount equal to the
difference between the pay, allowances, post differential, and other monetary bene-
fits paid by the international organization and the pay, allowances, post differential,
and other monetary benefits that would have been paid by the agency had he been
detailed to the international organization under section 3343 of this title. Such a
payment shall be made to an employee who is unable to exercise his reemployment
right because of disability incurred while on transfer to an international organiza-
tion under this subchapter and, in the case of any employee who dies while on such
a transfer or during the period after separation from the international organization
in which he is properly exercising or could exercise his reemployment right, in ac-
cordance with subchapter VIII of chapter 55 of this title. This subsection does not
apply to a congressional employee nor may any payment provided for in the pre-
ceding two sentences of this subsection be based on a period of employment with
an international organization occurring before the first day of the first pay period
which begins after December 29, 1969.

(c) This section applies only with respect to so much of a period of employment
with an international organization as does not exceed 5 years, or any extension
thereof, or such shorter period named by the head of the agency at the time of con-
sent to transfer, except that for retirement and insurance purposes this section con-
tinues to apply during the period after separation from the international organiza-
tion in which—

(1) an employee, except a Congressional employee, is properly exercising or
could exercise the reemployment right established by subsection (b) of this sec-
tion; or

(2) a Congressional employee is effecting or could effect a reemployment.

During that reemployment period, the employee is deemed on leave without pay for
retirement and insurance purposes.

(d) During the employee’s period of service with the international organization,
the agency from which the employee is transferred shall make contributions for re-
tirement and insurance purposes from the appropriations or funds of that agency
so long as contributions are made by the employee.
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§5303. Annual adjustments to pay schedules

(a) Effective as of the first applicable pay period beginning on or after January
1 of each calendar year, the rates of basic pay for each statutory pay system shall
be increased by the percentage (rounded to the nearest one-tenth of 1 percent) equal
to one-half of 1 percentage point less than the percentage by which the ECI for the
base quarter of the year before the preceding calendar year exceeds the ECI for the
base quarter of the second year before the preceding calendar year (if at all).
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(b)(1) If, because of national emergency or serious economic conditions affecting
the general welfare, the President should consider the pay adjustment which would
otherwise be required by subsection (a) in any year to be inappropriate, the Presi-
dent shall—

(A) prepare and transmit to Congress before September 1 of the preceding cal-
endar year a plan for such alternative pay adjustments as he considers appro-
priate, together with the reasons therefor; and

(B) adjust the rates of pay of each statutory pay system, in accordance with
such plan, effective on the same day as the increase under subsection (a) would
otherwise take effect.

(2) In evaluating an economic condition affecting the general welfare under this
subsection, the President shall consider pertinent economic measures including, but
not limited to, the Indexes of Leading Economic Indicators, the Gross National Prod-
uct, the unemployment rate, the budget deficit, the Consumer Price Index, the Pro-
ducer Price Index, the Employment Cost Index, and the Implicit Price Deflator for
Personal Consumption Expenditures.

(3) The President shall include in the report to Congress under paragraph (1)(A)
his assessment of the impact that the alternative pay adjustments under this sub-
section will have on the Government’s ability to recruit and retain well-qualified em-
ployees.

(c) The rates of basic pay that take effect under this section—

(1) shall modify, supersede, or render inapplicable, as the case may be, to the
extent inconsistent therewith, any prior rates of basic pay under the statutory
pay system involved (as last adjusted under this section or prior provisions of
law); and

(2) shall be printed in the Federal Register and the Code of Federal Regula-
tions.

(d) An increase in rates of basic pay that takes effect under this section is not
an equivalent increase in pay within the meaning of section 5335.

(e) This section does not impair any authority pursuant to which rates of basic
pay may be fixed by administrative action.

(f) Pay may not be paid, by reason of any provision of this section (disregarding
any comparability payment payable), at a rate in excess of the rate of basic pay pay-
able for level V of the Executive schedule.

(g) Any rate of pay under this section shall be initially adjusted, effective on the
effective date of the rate of pay, under conversion rules prescribed by the President
or by such agency or agencies as the President may designate.

§5312. Positions at level I

Level I of the Executive Schedule applies to the following positions for which the
annual rate of basic pay shall be the rate determined with respect to such level
under chapter 11 of title 2, as adjusted by section 5318 of this title:

Commissioner of Social Security, Social Security Administration.
§5313. Positions at level IT
Level II of the Executive Schedule applies to the following positions, for which the
annual rate of basic pay shall be the rate determined with respect to such level
under chapter 11 of title 2, as adjusted by section 5318 of this title:
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Deputy Commissioner of Social Security, Social Security Administration.
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§5315. Positions at level IV

Level IV of the Executive Schedule applies to the following positions, for which
the annual rate of basic pay shall be the rate determined with respect to such level
under chapter 11 of title 2, as adjusted by section 5318 of this title:
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§5316. Positions at level V
Level V of the Executive Schedule applies to the following positions, for which the
annual rate of basic pay shall be the rate determined with respect to such level

under chapter 11 of title 2, as adjusted by section 5318 of this title:
% % %

e o8
ES S

Commissioner of Vocational Rehabilitation, Department of Health and
Human Services.
Commissioner of Welfare, Department of Health and Human Services.

o K% 8 o K% e o4
X S S S S S B

Director, Indian Health Service, Department of Health and Human Services.

§5317. Presidential authority to place positions at levels IV and V

In addition to the positions listed in sections 5315 and 5316 of this title, the Presi-
dent, from time to time, may place in levels IV and V of the Executive Schedule
positions held by not to exceed 34 individuals when he considers that action nec-
essary to reflect changes in organization, management responsibilities, or workload
in an Executive agency. Such an action with respect to a position to which appoint-
ment is made by the President by and with the advice and consent of the Senate
is effective only at the time of a new appointment to the position. Notice of each
action taken under this section shall be published in the Federal Register, except
when the President determines that the publication would be contrary to the inter-
est of national security. The President may not take action under this section with
respect to a position the pay for which is fixed at a specific rate by this subchapter
or by statute enacted after August 14, 1964.
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§5332. The General Schedule

(a)(1) The General Schedule, the symbol for which is “GS”, is the basic schedule
for positions to which this subchapter applies. Each employee to whom this sub-
chapter applies is entitled to basic pay in accordance with the General Schedule.

(2) The General Schedule is a schedule of annual rates of basic pay, consisting
of 15 grades, designated “GS-1” through “GS-15”, consecutively, with 10 rates of pay
for each such grade. The rates of pay of the General Schedule are adjusted in ac-
cordance with section 5303.

(b) When payment is made on the basis of an hourly, daily, weekly, or biweekly
rate, the rate is computed from the appropriate annual rate of basic pay named by
subsection (a) of this section in accordance with the rules prescribed by section
5504(b) of this title.

§5351. Definitions
For the purpose of this subchapter—
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(2) “student- employee” means—

(A) a student nurse, medical or dental intern, resident-in-training, stu-
dent dietitian, student physical therapist, and student occupational thera-
pist, assigned or attached to a hospital, clinic, or medical or dental labora-
tory operated by an agency; and

(B) any other student-employee, assigned or attached primarily for train-
ing purposes to a hospital, clinic, or medical or dental laboratory operated
by an agency, who is designated by the head of the agency with the ap-
proval of the Office of Personnel Management.

§5703. Per diem, travel, and transportation expenses; experts and consult-
ants; individuals serving without pay
An employee serving intermittently in the Government service as an expert or
consultant and paid on a daily when-actually-employed basis, or serving without pay
or at $1 a year, may be allowed travel or transportation expenses, under this sub-
chapter, while away from his home or regular place of business and at the place
of employment or service.
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§5948. Physicians comparability allowances

(a) Notwithstanding any other provision of law, and in order to recruit and retain
highly qualified Government physicians, the head of an agency, subject to the provi-
sions of this section, section 5307, and such regulations as the President or his des-
ignee may prescribe, may enter into a service agreement with a Government physi-
cian which provides for such physician to complete a specified period of service in
such agency in return for an allowance for the duration of such agreement in an
amount to be determined by the agency head and specified in the agreement, but
not to exceed—

(1) $14,000 per annum if, at the time the agreement is entered into, the Gov-
ernment physician has served as a Government physician for twenty-four
months or less, or

(2) $30,000 per annum if the Government physician has served as a Govern-
ment physician for more than twenty-four months.

For the purpose of determining length of service as a Government physician, service
as a physician under section 4104 or 4114 of title 38 or active service as a medical
officer in the commissioned corps of the Public Health Service under Title II of the
Public Health Service Act (42 U.S.C. ch. 6A) shall be deemed service as a Govern-
ment physician.

(b) An allowance may not be paid pursuant to this section to any physician who—

(1) is employed on less than a half-time or intermittent basis,

(2) occupies an internship or residency training position,

(3) is a reemployed annuitant, or

(4) is fulfilling a scholarship obligation.

(c) The head of an agency, pursuant to such regulations, criteria, and conditions
as the President or his designee may prescribe, shall determine categories of posi-
tions applicable to physicians in such agency with respect to which there is a signifi-
cant recruitment and retention problem. Only physicians serving in such positions
shall be eligible for an allowance pursuant to this section. The amounts of each such
allowance shall be determined by the agency head, subject to such regulations, cri-
teria, and conditions as the President or his designee may prescribe, and shall be
the minimum amount necessary to deal with the recruitment and retention problem
for each such category of physicians.

(d) Any agreement entered into by a physician under this section shall be for a
period of one year of service in the agency involved unless the physician requests
an agreement for a longer period of service.
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(e) Unless otherwise provided for in the agreement under subsection (f) of this sec-
tion, an agreement under this section shall provide that the physician, in the event
that such physician voluntarily, or because of misconduct, fails to complete at least
one year of service pursuant to such agreement, shall be required to refund the total
amount received under this section, unless the head of the agency, pursuant to such
regulations as may be prescribed under this section by the President or his des-
ignee, determines that such failure is necessitated by circumstances beyond the con-
trol of the physician.

(f) Any agreement under this section shall specify, subject to such regulations as
the President or his designee may prescribe, the terms under which the head of the
agency and the physician may elect to terminate such agreement, and the amounts,
if any, required to be refunded by the physician for each reason for termination.

(g) For the purpose of this section—

(1) “Government physician” means any individual employed as a physician or
dentist who is paid under—

(A) section 5332 of this title, relating to the General Schedule;

(B) subchapter VIII of chapter 53 of this title, relating to the Senior Exec-
utive Service;

(C) section 5371, relating to certain health care positions;

(D) section 3 of the Tennessee Valley Authority Act of 1933 (16 U.S.C.
831b), relating to the Tennessee Valley Authority;

(E) chapter 4 of title I of the Foreign Service Act of 1980 (22 U.S.C. 3961
and following), relating to the Foreign Service;

(F) section 10 of the Central Intelligence Agency Act of 1949 (50 U.S.C.
403j), relating to the Central Intelligence Agency;

(G) section 1202 of the Panama Canal Act of 1979, relating to the Pan-
ama Canal Commission;

(H) section 2 of the Act of May 29, 1959 (Public Law 86-36, as amended,
50 U.S.C. 402 note), relating to the National Security Agency;

(I) section 5376, relating to certain senior-level positions;

(J) section 5377, relating to critical positions; or

(K) subchapter IX of chapter 53, relating to special occupational pay sys-
tems; and

(2) “agency” means an Executive agency, as defined in section 105 of this title,
the Library of Congress, and the District of Columbia government.

(h)(1) Any allowance paid under this section shall not be considered as basic pay
for the purposes of subchapter VI and section 5595 of chapter 55, chapter 81 or 87
of this title, or other benefits related to basic pay.

(2) Any allowance under this section for a Government physician shall be paid in
the same manner and at the same time as the physician’s basic pay is paid.

(i) Any regulations, criteria, or conditions that may be prescribed under this sec-
tion by the President or his designee shall not be applicable to the Tennessee Valley
Authority, and the Tennessee Valley Authority shall have sole responsibility for ad-
ministering the provisions of this section with respect to Government physicians em-
ployed by the Authority.

(§) Not later than June 30 of each year, the President shall submit to each House
of Congress a written report on the operation of this section. Each report shall in-
clude, with respect to the year covered by such report, information as to—

(1) which agencies entered into agreements under this section;

(2) the nature and extent of the recruitment or retention problems justifying
the use of authority by each agency under this section;

(3) the number of physicians with whom agreements were entered into by
each agency;

(4) the size of the allowances and the duration of the agreements entered into;
and

(5) the degree to which the recruitment or retention problems referred to in
paragraph (2) were alleviated under this section.
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§6103. Holidays

(a) The following are legal public holidays:

New Year’s Day, January 1.

Birthday of Martin Luther King, Jr., the third Monday in January.

Washington’s Birthday, the third Monday in February.

Memorial Day, the last Monday in May.

Independence Day, July 4.

Labor Day, the first Monday in September.

Columbus Day, the second Monday in October.

Veterans Day, November 11.

Thanksgiving Day, the fourth Thursday in November.

Christmas Day, December 25.

(b) For the purpose of statutes relating to pay and leave of employees, with re-
spect to a legal public holiday and any other day declared to be a holiday by Federal
statute or Executive order, the following rules apply:

(1) Instead of a holiday that occurs on a Saturday, the Friday immediately
before is a legal holiday for—

(A) employees whose basic workweek is Monday through Friday; and
(B) the purpose of section 6309 of this title.

(2) Instead of a holiday that occurs on a regular weekly non-workday of an
employee whose basic workweek is other than Monday through Friday, except
the regular weekly non- workday administratively scheduled for the employee
instead of Sunday, the workday immediately before that regular weekly non-
workday is a legal public holiday for the employee.

This subsection, except subparagraph (B) of paragraph (1), does not apply to an em-
ployee whose basic workweek is Monday through Saturday.

(c) January 20 of each fourth year after 1965, Inauguration Day, is a legal public
holiday for the purpose of statutes relating to pay and leave of employees as defined
by section 2105 of this title and individuals employed by the government of the Dis-
trict of Columbia employed in the District of Columbia, Montgomery and Prince
Georges Counties in Maryland, Arlington and Fairfax Counties in Virginia, and the
cities of Alexandria and Falls Church in Virginia. When January 20 of any fourth
year after 1965 falls on Sunday, the next succeeding day selected for the public ob-
servance of the inauguration of the President is a legal public holiday for the pur-
pose of this subsection.

(d)(1) For purposes of this subsection—

(A) the term “compressed schedule” has the meaning given such term by sec-
tion 6121(5); and

(B) the term “adverse agency impact” has the meaning given such term by
section 6131(b).

(2) An agency may prescribe rules under which employees on a compressed sched-
ule may, in the case of a holiday that occurs on a regularly scheduled non-workday
for such employees, and notwithstanding any other provision of law or the terms
of any collective bargaining agreement, be required to observe such holiday on a
workday other than as provided by subsection (b), if the agency head determines
that it is necessary to do so in order to prevent an adverse agency impact.

(3) Instead of a holiday that is designated under subsection (a) to occur on a Mon-
day, for an employee at a duty post outside the United States whose basic workweek
is other than Monday through Friday, and for whom Monday is a regularly sched-
uled workday, the legal public holiday is the first workday of the workweek in which
the Monday designated for the observance of such holiday under subsection (a) oc-
curs.

§8332. Creditable service

(k)(1) An employee who enters on approved leave without pay to serve as a full-
time officer or employee of an organization composed primarily of employees as de-
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fined by section 8331(1) of this title, within 60 days after entering on that leave
without pay, may file with his employing agency an election to receive full retire-
ment credit for his periods of that leave without pay and arrange to pay currently
into the Fund, through his employing agency, amounts equal to the retirement de-
ductions and agency contributions that would be applicable if he were in pay status.
If the election and all payments provided by this paragraph are not made, the em-
ployee may not receive credit for the periods of leave without pay occurring after
July 17, 1966, notwithstanding the third sentence of subsection (f) of this section.
For the purpose of the preceding sentence, “employee” includes an employee who
was on approved leave without pay and serving as a full-time officer or employee
of such an organization on July 18, 1966, and who filed a similar election before
September 17, 1966.

§8333. Eligibility for annuity

(a) An employee must complete at least 5 years of civilian service before he is eli-
gible for an annuity under this subchapter.

(b) An employee or Member must complete, within the last 2 years before any sep-
aration from service, except a separation because of death or disability, at least 1
year of creditable civilian service during which he is subject to this subchapter be-
fore he or his survivors are eligible for annuity under this subchapter based on the
separation. If an employee or Member, except an employee or Member separated
from the service because of death or disability, fails to meet the service requirement
of the preceding sentence, the amounts deducted from his pay during the service
for which no eligibility for annuity is established based on the separation shall be
returned to him on the separation. Failure to meet this service requirement does
not deprive the individual or his survivors of annuity rights which attached on a
previous separation.

(¢) A Member or his survivor is eligible for an annuity under this subchapter only
if the amounts named by section 8334 of this title have been deducted or deposited
with respect to his last 5 years of civilian service, or, in the case of a survivor annu-
ity under section 8341(d) or (e)(1) of this title, with respect to his total service.

§8334. Deductions, contributions, and deposits

(a)(1) The employing agency shall deduct and withhold from the basic pay of an
employee, Member, Congressional employee, law enforcement officer, firefighter,
bankruptcy judge, judge of the United States Court of Appeals for the Armed
Forces, United States magistrate, Court of Federal Claims judge, or member of the
Capitol Police, member of the Supreme Court Police, as the case may be, the per-
centage of basic pay applicable under subsection (c). An equal amount shall be con-
tributed from the appropriation or fund used to pay the employee or, in the case
of an elected official, from an appropriation or fund available for payment of other
salaries of the same office or establishment. When an employee in the legislative
branch is paid by the Chief Administrative Officer of the House of Representatives,
the Chief Administrative Officer may pay from the applicable accounts of the House
of Representatives the contribution that otherwise would be contributed from the
appropriation or fund used to pay the employee.

(2) The amounts so deducted and withheld, together with the amounts so contrib-
uted, shall be deposited in the Treasury of the United States to the credit of the
Fund under such procedures as the Secretary of the Treasury may prescribe. Depos-
its made by an employee or Member also shall be credited to the Fund.
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§8336. Immediate retirement
(a) An employee who is separated from the service after becoming 55 years of age
and completing 30 years of service is entitled to an annuity.
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(b) An employee who is separated from the service after becoming 60 years of age
and completing 20 years of service is entitled to an annuity.

(c)(1) An employee who is separated from the service after becoming 50 years of
age and completing 20 years of service as a law enforcement officer or firefighter,
or any combination of such service totaling at least 20 years, is entitled to an annu-
ity.

(2) An employee is entitled to an annuity if the employee—

(A) was a law enforcement officer or firefighter employed by the Panama
Canal Company or the Canal Zone Government at any time during the period
beginning March 31, 1979, and ending September 30, 1979; and

(B) is separated from the service before January 1, 2000, after becoming 48
years of age and completing 18 years of service as a law enforcement officer or
firefighter, or any combination of such service totaling at least 18 years.

(d) An employee who—

(1) is separated from the service involuntarily, except by removal for cause
on charges of misconduct or delinquency; or

(2)(A) has been employed continuously, by the agency in which the employee
is serving, for at least the 31-day period ending on the date on which such agen-
cy requests the determination referred to in subparagraph (D);

(B) is serving under an appointment that is not time limited;

(C) has not been duly notified that such employee is to be involuntarily
separated for misconduct or unacceptable performance;

(D) is separated from the service voluntarily during a period in which, as
determined by the office of Personnel Management (upon request of the
agency) under regulations prescribed by the Office—

(i) such agency (or, if applicable, the component in which the em-
ployee is serving) is undergoing substantial delayering, substantial re-
organization, substantial reductions in force, substantial transfer of
function, or other substantial workforce restructuring (or shaping);

(i1) a significant percentage of employees servicing in such agency (or
component) are likely to be separated or subject to an immediate reduc-
tion in the rate of basic pay (without regard to subchapter VI of chapter
53, or comparable provisions); or

(ii1) identified as being in positions which are becoming surplus or ex-
cess to the agency’s future ability to carry out its mission effectively;
and

(E) as determined by the agency under regulations prescribed by the Of-
fice, is within the scope of the offer of voluntary early retirement, which
may be made on the basis of—

(i) 1 or more organizational units;

(ii) 1 or more occupational series or levels;

(ii1) 1 or more geographical locations;

(iv) specific periods;

(v) skills, knowledge, or other factors related to a position; or

(vi) any appropriate combination of such factors;

after completing 25 years of service or after becoming 50 years of age and com-
pleting 20 years of service is entitled to an annuity. For purposes of paragraph (1)
of this subsection, separation for failure to accept a directed reassignment to a posi-
tion outside the commuting area of the employee concerned or to accompany a posi-
tion outside of such area pursuant to a transfer of function shall not be considered
to be a removal for cause on charges of misconduct or delinquency. Notwithstanding
the first sentence of this subsection, an employee described in paragraph (1) of this
subsection is not entitled to an annuity under this subsection if the employee has
declined a reasonable offer of another position in the employee’s agency for which
the employee is qualified, which is not lower than 2 grades (or pay levels) below
the employee’s grade (or pay level), and which is within the employee’s commuting
area.

(e) An employee who is voluntarily or involuntarily separated from the service,
except by removal for cause on charges of misconduct or delinquency, after com-
pleting 25 years of service as an air traffic controller or after becoming 50 years of
age and completing 20 years of service as an air traffic controller, is entitled to an
annuity.
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(f) An employee who is separated from the service after becoming 62 years of age
and completing 5 years of service is entitled to an annuity.

(g) A Member who is separated from the service after becoming 62 years of age
and completing 5 years of civilian service or after becoming 60 years of age and com-
pleting 10 years of Member service is entitled to an annuity. A Member who is sepa-
rated from the service after becoming 55 years of age (but before becoming 60 years
of age) and completing 30 years of service is entitled to a reduced annuity. A Mem-
ber who is separated from the service, except by resignation or expulsion, after com-
pleting 25 years of service or after becoming 50 years of age and (1) completing 20
years of service or (2) serving in 9 Congresses is entitled to an annuity.

(h)(1) A member of the Senior Executive Service who is removed from the Senior
Executive Service for less than fully successful executive performance (as deter-
mined under subchapter II of chapter 43 of this title) after completing 25 years of
service or after becoming 50 years of age and completing 20 years of service is enti-
tled to an annuity.

(2) A member of the Defense Intelligence Senior Executive Service or the Senior
Cryptologic Executive Service who is removed from such service for less than fully
successful executive performance after completing 25 years of service or after becom-
ing 50 years of age and completing 20 years of service is entitled to an annuity.

(3) A member of the Federal Bureau of Investigation and Drug Enforcement Ad-
ministration Senior Executive Service who is removed from such service for less
than fully successful executive performance after completing 25 years of service or
after becoming 50 years of age and completing 20 years of service is entitled to an
annuity.

§8337. Disability retirement

(a) An employee who completes 5 years of civilian service and has become disabled
shall be retired on the employee’s own application or on application by the employ-
ee’s agency. Any employee shall be considered to be disabled only if the employee
if found by the Office of Personnel Management to be unable, because of disease or
injury, to render useful and efficient service in the employee’s position and is not
qualified for reassignment, under procedures prescribed by the Office, to a vacant
position which is in the agency at the same grade or level and in which the em-
ployee would be able to render useful and efficient service. For the purpose of the
preceding sentence, an employee of the United States Postal Service shall be consid-
ered not qualified for a reassignment described in that sentence if the reassignment
is to a position in a different craft or is inconsistent with the terms of a collective
bargaining agreement covering the employee. A judge of the United States Court
of Military Appeals who completes 5 years of civilian service and who is found by
the Office to be disabled for useful and efficient service as a judge of such court or
who is removed for mental or physical disability under section 867(a)(2) of title 10
shall be retired on the judge’s own application or upon such removal. A Member
who completes 5 years of Member service and is found by the Office to be disabled
for useful and efficient service as a Member because of disease or injury shall be
retired on the Member’s own application. An annuity authorized by this section is
computed under section 8339(g) of this title, unless the employee or Member is eligi-
ble for a higher annuity computed under section 8339(a)-(e) or (n).

§8338. Deferred retirement

(a) An employee who is separated from the service or transferred to a position in
which he does not continue subject to this subchapter after completing 5 years of
civilian service is entitled to an annuity beginning at the age of 62 years.

(b) A Member who, after December 31, 1955, is separated from the service as a
Member after completing 5 years of civilian service is entitled to an annuity begin-
ning at the age of 62 years. A Member who is separated from the service after com-
pleting 10 or more years of Member service is entitled to an annuity beginning at
the age of 60 years. A Member who is separated from the service after completing
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20 or more years of service, including 10 or more years of Member service, is enti-
tled to a reduced annuity beginning at the age of 50 years.

(¢) A judge of the United States Court of Military Appeals who is separated from
the service after completing 5 years of civilian service is entitled to an annuity be-
ginning at the age of 62 years. A judge of such court who is separated from the serv-
ice after completing the term of service for which he was appointed is entitled to
an annuity. If an annuity is elected before the judge becomes 60 years of age, it
shall be a reduced annuity.

(d) An annuity or reduced annuity authorized by this section is computed under
section 8339 of this title.

§8341. Survivor annuities
(a) For the purpose of this section—

(1) “widow” means the surviving wife of an employee or Member who—

(A) was married to him for at least 9 months immediately before his
death; or

(B) is the mother of issue by that marriage;

(2) “widower” means the surviving husband of an employee or Member who—

(A) was married to her for at least 9 months immediately before her
death; or

(B) is the father of issue by that marriage;

(3) “dependent”, in the case of any child, means that the employee or Member
involved was, at the time of the employee or Member’s death, either living with
or contributing to the support of such child, as determined in accordance with
such regulations as the Office of Personnel Management shall prescribe; and

(4) “child” means—

(A) an unmarried dependent child under 18 years of age, including (i) an
adopted child, and (ii) a stepchild but only if the stepchild lived with the
employee or Member in a regular parent-child relationship, and (iii) a rec-
ognized natural child, and (iv) a child who lived with and for whom a peti-
tion of adoption was filed by an employee or Member, and who is adopted
by the surviving spouse of the employee or Member after his death;

(B) such unmarried dependent child regardless of age who is incapable
of self-support because of mental or physical disability incurred before age
18; or

(C) such unmarried dependent child between 18 and 22 years of age who
is a student regularly pursuing a full-time course of study or training in
residence in a high school, trade school, technical or vocational institute,
junior college, college, university, or comparable recognized educational in-
stitution.

(b)(1) Except as provided in paragraph (2) of this subsection, if an employee or
Member dies after having retired under this subchapter and is survived by a widow
or widower, the widow or widower is entitled to an annuity equal to 55 percent (or
50 percent if retired before October 11, 1962) of an annuity computed under section
8339(a)-(i), (n), and (o) of this title as may apply with respect to the annuitant, or
of such portion thereof as may have been designated for this purpose under section
8339()(1) of this title, unless the right to a survivor annuity was waived under such
section 8339()(1) or, in the case of remarriage, the employee or Member did not file
an election under section 8339(j)(5)(C) or section 8339(k)(2) of this title, as the case
may be.

(2) If an annuitant—

(A) who retired before April 1, 1948; or
(B) who elected a reduced annuity provided in paragraph (2) of section
8339(k) of this title;



PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS 47
Title 5 United States Code §8341

dies and is survived by a widow or widower, the widow or widower is entitled to
an annuity in an amount which would have been paid had the annuitant been mar-
ried to the widow or widower at the time of retirement.

(3) A spouse acquired after retirement is entitled to a survivor annuity under this
subsection only upon electing this annuity instead of any other survivor benefit to
which he may be entitled under this subchapter or another retirement system for
Government employees. The annuity of the widow or widower under this subsection
commences on the day after the annuitant dies. This annuity and the right thereto
terminate on the last day of the month before the widow or widower—

(A) dies; or

(B) remarries before becoming 55 years of age.

(4) Notwithstanding the preceding provisions of this subsection, the annuity pay-
able under this subsection to the widow or widower of a retired employee or Member
may not exceed the difference between—

(A) the amount which would otherwise be payable to such widow or widower
under this subsection (determined without regard to any waiver or designation
under section 8339(j)(1) of this title or a prior similar provision of law), and

(B) the amount of the survivor annuity payable to any former spouse of such
employee or Member under subsection (h) of this section.

(c) The annuity of a survivor named under section 8339(k)(1) of this title is 55
percent of the reduced annuity of the retired employee or Member. The annuity of
the survivor commences on the day after the retired employee or Member dies. This
annuity and the right thereto terminate on the last day of the month before the sur-
vivor dies.

(d) If an employee or Member dies after completing at least 18 months of civilian
service, his widow or widower is entitled to an annuity equal to 55 percent of an
annuity computed under section 8339(a)-(f), (i), (n), and (o) of this title as may apply
with respect to the employee or Member, except that, in the computation of the an-
nuity under such section, the annuity of the employee or Member shall be at least
the smaller of—

(1) 40 percent of his average pay; or

(2) the sum obtained under such section after increasing his service of the
type last performed by the period elapsing between the date of death and the
date he would have become 60 years of age.

Notwithstanding the preceding sentence, the annuity payable under this subsection
to the widow or widower of an employee or Member may not exceed the difference
between—

(A) the amount which would otherwise be payable to such widow or widower
under this subsection, and

(B) the amount of the survivor annuity payable to any former spouse of such
employee or Member under subsection (h) of this section.

The annuity of the widow or widower commences on the day after the employee or
Member dies. This annuity and the right thereto terminate on the last day of the
month before the widow or widower—

(i) dies; or

(i1) remarries before becoming 55 years of age.

(e)

(3) The annuity of a child under this subchapter or under the Act of May 29, 1930,
as amended from and after February 28, 1948, commences on the day after the em-
ployee or Member dies, or commences or resumes on the first day of the month in
which the child later becomes or again becomes a student as described by subsection
(a)(3) of this section, if any lump sum paid is returned to the Fund. This annuity
and the right thereto terminate on the last day of the month before the child—

(A) becomes 18 years of age unless he is then a student as described or in-
capable of self-support;

(B) becomes capable of self-support after becoming 18 years of age unless he
is then such a student;

(C) becomes 22 years of age if he is then such a student and capable of self-
support;

(D) ceases to be such a student after becoming 18 years of age unless he is
then incapable of self-support; or

(E) dies or marries;
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whichever first occurs. On the death of the surviving spouse or former spouse or ter-
mination of the annuity of a child, the annuity of any other child or children shall

be recomputed and paid as though the spouse, former spouse, or child had not sur-
vived the employee or Member.
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§8342. Lump-sum benefits; designation of beneficiary; order of precedence
(a) Subject to subsection (j) of this section, an employee or Member who—

(1)(A) is separated from the service for at least thirty-one consecutive days;
or

(B) is transferred to a position in which he is not subject to this subchapter,
or chapter 84 of this title, and remains in such a position for at least thirty-
one consecutive days;

(2) files an application with the Office of Personnel Management for payment
of the lump-sum credit;

(3) is not reemployed in a position in which he is subject to this subchapter,
or chapter 84 of this title, at the time he files the application; and

(4) will not become eligible to receive an annuity within thirty-one days after
filing the application,

is entitled to be paid the lump-sum credit. Except as provided in section 8343a or
8334(d)(2) of this title, the receipt of the payment of the lump-sum credit by the em-
ployee or Member voids all annuity rights under this subchapter based on the serv-
ice on which the lump-sum credit is based, until the employee or Member is reem-
ployed in the service subject to this subchapter. In applying this subsection to an
employee or Member who becomes subject to chapter 84 (other than by an election
under title III of the Federal Employees’ Retirement System Act of 1986) and who,
while subject to such chapter, files an application with the Office for a payment
under this subsection—

(i) entitlement to payment of the lump-sum credit shall be determined with-
out regard to paragraph (1) or (3) if, or to the extent that, such lump-sum credit
relates to service of a type described in clauses (i) through (iii) of section
302(a)(1)(C) of the Federal Employees’ Retirement System Act of 1986; and

(i1) if, or to the extent that, the lump-sum credit so relates to service of a type
referred to in clause (i), it shall (notwithstanding section 8331(8)) consist of—

(I) the amount by which any unrefunded amount described in section
8331(8)(A) or (B) relating to such service, exceeds 1.3 percent of basic pay
for such service; and

(IT) interest on the amount payable under subclause (I), computed in a
manner consistent with applicable provisions of section 8331(8).

ES B3 ES ES B3 ES ES

§8345. Payment of benefits; commencement, termination, and waiver of an-
nuity
(a) Each annuity is stated as an annual amount, one-twelfth of which, rounded
to the next lowest dollar, constitutes the monthly rate payable on the first business
day of the month after the month or other period for which it has accrued.
(b)(1) Except as otherwise provided—
(A) an annuity of an employee or Member commences on the first day of the
month after—
(i) separation from the service; or
(i) pay ceases and the service and age requirements for title to annuity
are met; and
(B) any other annuity payable from the Fund commences on the first day of
the month after the occurrence of the event on which payment thereof is based.
(2) The annuity of—
(A) an employee involuntarily separated from service, except by removal for
cause on charges of misconduct or delinquency; and
(B) an employee or Member retiring under section 8337 of this title due to
a disability;
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shall commence on the day after separation from the service or the day after pay
ceases and the service and age or disability requirements for title to annuity are
met.

(c) The annuity of a retired employee or Member terminates on the day death or
other terminating event provided by this subchapter occurs. The annuity of a sur-
vivor terminates on the last day of the month before death or other terminating
event occurs.

(d) An individual entitled to annuity from the Fund may decline to accept all or
any part of the annuity by a waiver signed and filed with the Office of Personnel
Management. The waiver may be revoked in writing at any time. Payment of the
annuity waived may not be made for the period during which the waiver was in
effect.

(e) Payment due a minor, or an individual mentally incompetent or under other
legal disability, may be made to the person who is constituted guardian or other fi-
duciary by the law of the State of residence of the claimant or is otherwise legally
vested with the care of the claimant or his estate. If a guardian or other fiduciary
of the individual under legal disability has not been appointed under the law of the
State of residence of the claimant, payment may be made to any person who, in the
judgment of the Office, is responsible for the care of the claimant, and the payment
bars recovery by any other person.

(f) [Repealed. 3]

(g) The Office shall prescribe regulations to provide that the amount of any
monthly annuity payable under this section accruing for any month and which is
computed with regard to service that includes any service referred to in section
8332(b)(6) performed by an individual prior to January 1, 1969, shall be reduced by
the portion of any benefits under any State retirement system to which such indi-
vidual is entitled (or on proper application would be entitled) for such month which
is attributable to such service performed by such individual before such date.

(h) An individual entitled to an annuity from the Fund may make allotments or
assignments of amounts from his annuity for such purposes as the Office of Per-
sonnel Management in its sole discretion considers appropriate.

(i)(1) No payment shall be made from the Fund unless an application for benefits
based on the service of an employee or Member is received in the Office of Personnel
Management before the one hundred and fifteenth anniversary of his birth.

(2) Notwithstanding paragraph (1) of this subsection, after the death of an em-
ployee, Member, or annuitant, no benefit based on his service shall be paid from
the Fund unless an application therefor is received in the Office of Personnel Man-
agement within 30 years after the death or other event which gives rise to title to
the benefit.

(j)(1) Payments under this subchapter which would otherwise be made to an em-
ployee, Member, or annuitant based upon his service shall be paid (in whole or in
part) by the Office to another person if and to the extent expressly provided for in
the terms of any court decree of divorce, annulment, or legal separation, or the
terms of any court order or court-approved property settlement agreement incident
to any court decree of divorce, annulment, or legal separation. Any payment under
this paragraph to a person bars recovery by any other person.

(2) Paragraph (1) shall only apply to payments made by the Office under this sub-
chapter after the date of receipt in the Office of written notice of such decree, order,
or agreement, and such additional information and documentation as the Office may
prescribe.

(3) As used in this subsection, “court” means any court of any State, the District
of Columbia, the Commonwealth of Puerto Rico, Guam, the Northern Mariana Is-
lands, or the Virgin Islands, and any Indian court.

(k)(1) The Office shall, in accordance with this subsection, enter into an agree-
ment with any State within 120 days of a request for agreement from the proper
State official. The agreement shall provide that the Office shall withhold State in-
come tax in the case of the monthly annuity of any annuitant who voluntarily re-
quests, in writing, such withholding. The amounts withheld during any calendar

3P.L. 99-251, §305(a); 100 Stat. 26.
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quarter shall be held in the Fund and disbursed to the States during the month
following that calendar quarter.

(2) An annuitant may have in effect at any time only one request for withholding
under this subsection, and an annuitant may not have more than two such requests
in effect during any one calendar year.

(3) Subject to paragraph (2) of this subsection, an annuitant may change the State
designated by that annuitant for purposes of having withholdings made, and may
request that the withholdings be remitted in accordance with such change. An annu-
itant also may revoke any request of that annuitant for withholding. Any change
in the State designated or revocation is effective on the first day of the month after
the month in which the request or the revocation is processed by the Office, but in
no event later than on the first day of the second month beginning after the day
on which such request or revocation is received by the Office.

(4) This subsection does not give the consent of the United States to the applica-
tion of a statute which imposes more burdensome requirements on the United
States than on employers generally, or which subjects the United States or any an-
nuitant to a penalty or liability because of this subsection. The Office may not ac-
cept pay from a State for services performed in withholding State income taxes from
annuities. Any amount erroneously withheld from an annuity and paid to a State
by the Office shall be repaid by the State in accordance with regulations issued by
the Office.

(5) For the purpose of this subsection, “State” means a State, the District of Co-
lumbia, or any territory or possession of the United States.

o K5 KA o4 KA 2 o4
i B3 S S S S B

§8347. Administration; regulations

ES ES ES

(m) Notwithstanding any other provision of law, for the purpose of ensuring the
accuracy of information used in the administration of this chapter, at the request
of the Director of the Office of Personnel Management—

ES ES ES ES

(3) the Commissioner of Social Security or the Secretary’s designee shall pro-
vide information contained in the records of the Social Security Administration;
and

k'S
£
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CHAPTER 84—FEDERAL EMPLOYEES’ RETIREMENT SYSTEM

SUBCHAPTER I—General Provisions

§8401. Definitions
For the purpose of this chapter—

(1) the term “account” means an account established and maintained under
section 8439(a) of this title;

(2) the term “annuitant” means a former employee or Member who, on the
basis of that individual’s service, meets all requirements for title to an annuity
under subchapter II or V of this chapter and files claim therefor;

(3) the term “average pay” means the largest annual rate resulting from aver-
aging an employee’s or Member’s rates of basic pay in effect over any 3 consecu-
tive years of service or, in the case of an annuity under this chapter based on
service of less that 3 years, over the total service, with each rate weighted by
the period it was in effect;

(4) the term “basic pay” has the meaning given such term by section 8331(3);



PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS 51
Title 5 United States Code §8401

(5) the term “Board” means the Federal Retirement Thrift Investment Board
established by section 8472(a) of this title;

(6) the term “Civil Service Retirement and Disability Fund” or “Fund” means
the Civil Service Retirement and Disability Fund under section 8348;

(7) the term “court” means any court of any State, the District of Columbia,
the Commonwealth of Puerto Rico, Guam, the Northern Mariana Islands, or the
Virgin Islands, and any Indian court;

(8) the term “Director” means the Director of the Office of Personnel Manage-
ment;

(9) the term “dynamic assumptions” means economic assumptions that are
used in determining actuarial costs and liabilities of a retirement system and
in anticipating the effects of long-term future—

(A) investment yields;

(B) increases in rates of basic pay; and

(C) rates of price inflation;

(10) the term “earnings”, when used with respect to the Thrift Savings Fund,
means the amount of the gain realized or yield received from the investment
of sums in such Fund;

(11) the term “employee” means—

(A) an individual referred to in subparagraph (A), (E), (F), (H), (I), (J),
or (K) of section 8331(1) of this title;

(B) a Congressional employee as defined in section 2107 of this title, in-
cluding a temporary Congressional employee and an employee of the Con-
gressional Budget Office; and

(C) an employee described in section 2105(c) who has made an election
under section 8461(n)(1) to remain covered under this chapter;

whose civilian service after December 31, 1983, is employment for the purposes
of title IT of the Social Security Act and chapter 21 of the Internal Revenue
Code of 1986, except that such term does not include—
(i) any individual referred to in—

(I) clause (i), (vi), or (ix) of paragraph (1) of section 8331;

(II) clause (ii) of such paragraph; or

(III) the undesignated material after the last clause of such para-

graph;

(ii) any individual excluded under section 8402(c) of this title;

(iii) a member of the Foreign Service described in section 103(6) of the
Foreign Service Act of 1980; or

(iv) an employee who has made an election under section 8461(n)(2) to
remain covered by a retirement system established for employees described
in section 2105(c);

(12) the term “former spouse” means a former spouse of an individual—

(A) if such individual performed at least 18 months of civilian service
creditable under section 8411 as an employee or Member; and

(B) if the former spouse was married to such individual for at least 9
months;

(13) the term “Executive Director” means the Executive Director appointed
under section 8474(a);

ES ES S B ES ES ES

(18) the term “loss”, as used with respect to the Thrift Savings Fund, includes
the amount of any loss resulting from the investment of sums in such Fund,
or from the breach of any responsibility, duty, or obligation under section 8477.4

(19) the term “lump-sum credit” means the unrefunded amount consisting
of—

(A) retirement deductions made from the basic pay of an employee or
Member under section 8422(a) of this title (or under section 204 of the Fed-
eral Employees’ Retirement Contribution Temporary Adjustment Act of
1983);

(B) amounts deposited by an employee or Member under section 8422(e);

4 As in original, possibly should be a semicolon.
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(C) amounts deposited by an employee, Member, or survivor under sec-
tion 8411(f); and

(D) interest on the deductions and deposits which, for any calendar year,
shall be equal to the overall average yield to the Fund during the preceding
fiscal year from all obligations purchased by the Secretary of the Treasury
during such fiscal year under section 8348(c), (d), and (e), as determined by
the Secretary (compounded annually);

but does not include interest—

(1) if the service covered thereby aggregates 1 year or less; or

(i1) for a fractional part of a month in the total service;

(20) the term “Member” has the same meaning as provided in section 21086,
except that such term does not include an individual who irrevocably elects, by
written notice to the official by whom such individual is paid, not to participate
in the Federal Employees’ Retirement System,;

(21) the term “net earnings” means the excess of earnings over losses;

(22) the term “net losses” means the excess of losses over earnings;

(23) the term “normal-cost percentage” means the entry-age normal cost of
the provisions of the System which relate to the Fund, computed by the Office
in accordance with generally accepted actuarial practice and standards (using
dynamic assumptions) and expressed as a level percentage of aggregate basic
pay;

(24) the term “Office” means the Office of Personnel Management;

(25) the term “price index” has the same meaning as provided in section
8331(15);

(26) the term “service” means service which is creditable under section 8411;

(27) the term “supplemental liability” means the estimated excess of—

(A) the actuarial present value of all future benefits payable from the
Fund under this chapter based on the service of current or former employ-
ees or Members, over

(B) the sum of—

(i) the actuarial present value of deductions to be withheld from the
future basic pay of employees and Members currently subject to this
chapter pursuant to section 8422;

(ii) the actuarial present value of the future contributions to be made
pursuant to section 8423(a) with respect to employees and Members
currently subject to this chapter;

(ii1) the Fund balance as of the date the supplemental liability is de-
termined, to the extent that such balance is attributable—

(I) to the System, or

(II) to contributions made under the Federal Employees’ Retire-
ment Contribution Temporary Adjustment Act of 1983 by or on be-
half of an individual who became subject to the System; and

(iv) any other appropriate amount, as determined by the Office in ac-
cordance with generally accepted actuarial practices and principles;

(28) the term “survivor” means an individual entitled to an annuity under
subchapter IV of this chapter;

(29) the term “System” means the Federal Employees’ Retirement System de-
scribed in section 8402(a);
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(31) the term “military service” means honorable active service—
(A) in the armed forces;
(B) in the commissioned corps of the Public Health Service after June 30,
1960; or
(C) in the commissioned corps of the National Oceanic and Atmospheric
Administration, or a predecessor entity in function, after June 30, 1961;
but does not include service in the National Guard except when ordered to ac-
tive duty in the service of the United States or full-time National Guard duty
(as such term is defined in section 101(d) of title 10) if such service interrupts
creditable civilian service under this subchapter and is followed by reemploy-
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ment in accordance with chapter 43 of title 38 that occurs on or after August
1, 1990;

§8402. Federal Employees’ Retirement System; exclusions

(a) The provisions of this chapter comprise the Federal Employees’ Retirement
System.

(b) The provisions of this chapter shall not apply with respect to—

(1) any individual who has performed service of a type described in subpara-
graph (C), (D), (E), or (F) of section 210(a)(5) of the Social Security Act continu-
ously since December 31, 1983 (determined in accordance with the provisions
of section 210(a)(5)(B) of the Social Security Act, relating to continuity of em-
ployment); or

(2)(A) any employee or Member who has separated from the service after—

(i) having been subject to—
(I) subchapter IIT of chapter 83 of this title;
(II) subchapter I of chapter 8 of title I of the Foreign Service Act of
1980; or
(IIT) the benefit structure for employees of the Board of Governors of
the Federal Reserve System appointed before January 1, 1984, that is
a component of the Retirement Plan for Employees of the Federal Re-
serve System, established under section 10 of the Federal Reserve Act;
and
(i1) having completed—
(I) at least 5 years of civilian service creditable under subchapter III
of chapter 83 of this title;
(II) at least 5 years of civilian service creditable under subchapter I
of chapter 8 of title I of the Foreign Service Act of 1980; or
(IIT) at least 5 years of civilian service (other than any service per-
formed in the employ of a Federal Reserve Bank) creditable under the
benefit structure for employees of the Board of Governors of the Fed-
eral Reserve System appointed before January 1, 1984, that is a compo-
nent of the Retirement Plan for Employees of the Federal Reserve Sys-
tem, established under section 10 of the Federal Reserve Act,
determined without regard to any deposit or redeposit requirement under either
such subchapter or under such benefit structure, or any requirement that the
individual become subject to either such subchapter or to such benefit structure
after performing the service involved; or

(B) any employee having at least 5 years of civilian service performed before
January 1, 1987, creditable under subchapter III of chapter 83 of this title (de-
termined without regard to any deposit or redeposit requirement under such
subchapter, any requirement that the individual become subject to such sub-
chapter after performing the service involved, or any requirement that the indi-
vidual give notice in writing to the official by whom such individual is paid of
such individual’s desire to become subject to such subchapter);

except to the extent provided for under subsection (d) of this section or title IIT of
the Federal Employees’ Retirement System Act of 1986 pursuant to an election
under such title to become subject to this chapter.

(e)(1) The Office may exclude from the operation of this chapter an employee or
group of employees in or under an Executive agency, the United States Postal Serv-
ice, or the Postal Rate Commission, whose employment is temporary or intermittent,
except an employee whose employment is part-time career employment (as defined
in section 3401(2)).

N
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(d) Paragraph (2) of subsection (b) shall not apply to an individual who—
(1) becomes subject to—
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(A) subchapter II of chapter 8 of title I of the Foreign Service Act of 1980
(relating to the Foreign Service Pension System) pursuant to an election;
or

(B) the benefit structure in which employees of the Board of Governors
of the Federal Reserve System appointed on or after January 1, 1984, par-
ticipate, which benefit structure is a component of the Retirement Plan for
Employees of the Federal Reserve System, established under section 10 of
the Federal Reserve Act (and any redesignated or successor version of such
benefit structure, if so identified in writing by the Board of Governors of
the Federal Reserve System for purposes of this chapter); and

(2) subsequently enters a position in which, but for paragraph (2) of sub-
section (b), such individual would be subject to this chapter.
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§8403. Relationship to the Social Security Act
Except as otherwise provided in this chapter, the benefits payable under the Sys-
tem are in addition to the benefits payable under the Social Security Act.

SUBCHAPTER II—BASIC ANNUITY

§8410. Eligibility for annuity

Notwithstanding any other provision of this chapter, an employee or Member
must complete at least 5 years of civilian service creditable under section 8411 in
order to be eligible for an annuity under this subchapter.

§8411. Creditable service

(a)(1) The total service of an employee or Member is the full years and twelfth
parts thereof, excluding from the aggregate the fractional part of a month, if any.

(2) Credit may not be allowed for a period of separation from the service in excess
of 3 calendar days.

(b) For the purpose of this chapter, creditable service of an employee or Member
includes—

(1) employment as an employee, and any service as a Member (including the
period from the date of the beginning of the term for which elected or appointed
to the date of taking office as a Member), after December 31, 1986;

(2) except as provided in subsection (f), service with respect to which deduc-
tions and withholdings under section 204(a)(1) of the Federal Employees’ Retire-
ment Contribution Temporary Adjustment Act of 1983 have been made;

(3) except as provided in subsection (f), any civilian service (performed before
January 1, 1989, other than any service under paragraph (1) or (2)) which, but
for the amendments made by subsections (a)(4) and (b) of section 202 of the
Federal Employees’ Retirement System Act of 1986, would be creditable under
subchapter IIT of chapter 83 of this title (determined without regard to any de-
posit or redeposit requirement under such subchapter, any requirement that the
individual become subject to such subchapter after performing the service in-
volved, or any requirement that the individual give notice in writing to the offi-
cial by whom such individual is paid of such individual’s desire to become sub-
ject to such subchapter);

(4) a period of service (other than any service under any other paragraph of
this subsection and other than any military service) that was creditable under
the Foreign Service Pension System described in subchapter II of chapter 8 of
the Foreign Service Act of 1980, if the employee or Member waives credit for
such service under the Foreign Service Pension System and makes a payment
to the Fund equal to the amount that would have been deducted from pay
under section 8422(a) had the employee been subject to this chapter during such
period of service (together with interest on such amount computed under para-
graphs (2) and (3) of section 8334(e));

(5) a period of service (other than any service under any other paragraph of
this subsection, any military service, and any service performed in the employ
of a Federal Reserve Bank) that was creditable under the Bank Plan (as defined
in subsection (i)), if the employee waives credit for such service under the Bank
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Plan and makes a payment to the Fund equal to the amount that would have

been deducted from pay under section 8422(a) had the employee been subject

to this chapter during such period of service (together with interest on such

amount computed under paragraphs (2) and (3) of section 8334(e)); and
Paragraph (5) shall not apply in the case of any employee as to whom subsection
(g) (or, to the extent subchapter III of chapter 83 is involved, section 8332(n)) other-
wise applies.

(6) service performed by any individual as an employee paid from non-
appropriated funds of an instrumentality of the Department of Defense or the
Coast Guard described in section 2105(c) that is not otherwise creditable, if the
individual elects (in accordance with regulations prescribed by the Office) to
have such service credited under this paragraph.

(c)(1) Except as provided in paragraph (2) or (3), an employee or Member shall
be allowed credit for—

(A) each period of military service performed before January 1, 1957; and

(B) each period of military service performed after December 31, 1956, and
before the separation on which title to annuity is based, if a deposit (including
interest, if any) is made with respect to such period in accordance with section
8422(e).

(2) If an employee or Member is awarded retired pay based on any period of mili-
tary service, the service of the employee or Member may not include credit for such
period of military service unless the retired pay is awarded—

(A) based on a service-connected disability—

(i) incurred in combat with an enemy of the United States; or
(i1) caused by an instrumentality of war and incurred in line of duty dur-
ing a period of war as defined by section 301 of title 38; or

(B) under chapter 1223 of title 10 (or under chapter 67 of that title as in ef-
fect before the effective date of the Reserve Officer Personnel Management Act).

(3) An employee or Member who has made a deposit under section 8334(j) (or a
similar prior provision of law) with respect to a period of military service, and who
has not taken a refund of such deposit—

(A) shall be allowed credit for such service without regard to the deposit re-
quirement under paragraph (1)(B); and

(B) shall be entitled, upon filing appropriate application therefor with the Of-
fice, to a refund equal to the difference between—

(i) the amount deposited with respect to such period under such section
8334(j) (or prior provision), excluding interest; and

(i1) the amount which would otherwise have been required with respect
to such period under paragraph (1)(B).

(4)(A) Notwithstanding paragraph (2), for purposes of computing a survivor annu-
ity for a survivor of an employee or Member—

(i) who was awarded retired pay based on any period of military service, and

(ii) whose death occurs before separation from the service,

creditable service of the deceased employee or Member shall include each period of
military service includable under subparagraph (A) or (B) of paragraph (1) or under
paragraph (3). In carrying out this subparagraph, any amount deposited under sec-
tion 8422(e)(5) shall be taken into account.

(B) A survivor annuity computed based on an amount which, under authority of
subparagraph (A), takes into consideration any period of military service shall be
reduced by the amount of any survivor’s benefits—

(i) payable to a survivor (other than a child) under a retirement system for
members of the uniformed services;

(ii) if, or to the extent that, such benefits are based on such period of military
service.

(C) The Office of Personnel Management shall prescribe regulations to carry out
this paragraph, including regulations under which—

(i) a survivor may elect not to be covered by this paragraph; and

(ii) this paragraph shall be carried out in any case which involves a former
spouse.

(5) If, after January 1, 1997, an employee or Member waives retired pay that is
subject to a court order for which there has been effective service on the Secretary
concerned for purposes of section 1408 of title 10, the military service on which the
retired pay is based may be credited as service for purposes of this chapter only if



56 PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS
Title 5 United States Code §8411

the employee or Member authorizes the Director to deduct and withhold from the
annuity payable to the employee or Member under this subchapter an amount equal
to the amount that, if the annuity payment was instead a payment of the employee’s
or Member’s retired pay, would have been deducted and withheld and paid to the
former spouse covered by the court order under such section 1408. The amount de-
ducted and withheld under this paragraph shall be paid to that former spouse. The
period of civil service employment by the employee or Member shall not be taken
into consideration in determining the amount of the deductions and withholding or
the amount of the payment to the former spouse. The Director of the Office of Per-
sonnel Management shall prescribe regulations to carry out this paragraph.

(d) Credit under this chapter shall be allowed for leaves of absence without pay
granted an employee while performing military service, or while receiving benefits
under subchapter I of chapter 81. An employee or former employee who returns to
duty after a period of separation is deemed, for the purpose of this subsection, to
have been on leave of absence without pay for that part of the period in which that
individual was receiving benefits under subchapter I of chapter 81. Credit may not
be allowed for so much of other leaves of absence without pay as exceeds 6 months
in the aggregate in a calendar year.

(e) Credit shall be allowed for periods of approved leave without pay granted an
employee to serve as a full-time officer or employee of an organization composed pri-
marily of employees (as defined by section 8331(1) or 8401(11)), subject to the em-
ployee arranging to pay, through the employee’s employing agency, within 60 days
after commencement of such leave without pay, amounts equal to the retirement de-
ductions and agency contributions which would be applicable under sections 8422(a)
and 8423(a), respectively, if the employee were in pay status. If the election and all
payments provided by this subsection are not made, the employee may not receive
credit for the periods of leave without pay, notwithstanding the third sentence of
subsection (d).

(f)(1) An employee or Member who has received a refund of retirement deductions
under subchapter III of chapter 83 with respect to any service described in sub-
section (b)(2) or (b)(3) may not be allowed credit for such service under this chapter
unless such employee or Member deposits an amount equal to 1.3 percent of basic
pay for such service, with interest. A deposit under this paragraph may be made
only with respect to a refund received pursuant to an application filed with the Of-
fice before the date on which the employee or Member first becomes subject to this
chapter.

(2) An employee or Member may not be allowed credit under this chapter for any
service described in subsection (b)(3) for which retirement deductions under sub-
chapter III of chapter 83 have not been made, unless such employee or Member de-
posits an amount equal to 1.3 percent of basic pay for such service, with interest.

(3) Interest under paragraph (1) or (2) shall be computed in accordance with para-
graphs (2) and (3) of section 8334(e) and regulations prescribed by the Office.

(4) For the purpose of survivor annuities, deposits authorized by the preceding
provisions of this subsection may also be made by a survivor of an employee or
Member.

(g) Any employee who—

(1) served in a position in which the employee was excluded from coverage
under this subchapter because the employee was covered under a retirement
system established under section 10 of the Federal Reserve Act; and

(2) transferred without a break in service to a position to which the employee
was appointed by the President, with the advice and consent of the Senate, and
in which position the employee is subject to this subchapter,

shall be treated for all purposes of this subchapter as if any service that would have
been creditable under the retirement system established under section 10 of the
Federal Reserve Act was service performed while subject to this subchapter if any
employee and employer deductions, contributions or rights with respect to the em-
ployee’s service are transferred from such retirement system to the Fund.

§8412. Immediate retirement

(a) An employee or Member who is separated from the service after attaining the
applicable minimum retirement age under subsection (h) and completing 30 years
of service is entitled to an annuity.
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(b) An employee or Member who is separated from the service after becoming 60
years of age and completing 20 years of service is entitled to an annuity.

(¢) An employee or Member who is separated from the service after becoming 62
years of age and completing 5 years of service is entitled to an annuity.

(d) An employee who is separated from the service, except by removal for cause
on charges of misconduct or delinquency—

(1) after completing 25 years of service as a law enforcement officer, member
of the Capitol Police, firefighter, or nuclear materials courier, or any combina-
tion of such service totaling at least 25 years, or

(2) after becoming 50 years of age and completing 20 years of service as a
law enforcement officer, member of the Capitol Police or Supreme Court Police,
firefighter, or nuclear materials courier, or any combination of such service to-
taling at least 20 years,

is entitled to an annuity.

(e) An employee who is separated from the service, except by removal for cause
on charges of misconduct or delinquency—

(1) after completing 25 years of service as an air traffic controller, or

(2) after becoming 50 years of age and completing 20 years of service as an
air traffic controller,

is entitled to an annuity.

(f) A Member who is separated from the service, except by resignation or expul-
sion—

(1) after completing 25 years of service, or

(2) after becoming 50 years of age and completing 20 years of service,

is entitled to an annuity.

(g)(1) An employee or Member who is separated from the service after attaining
the applicable minimum retirement age under subsection (h) and completing 10
years of service is entitled to an annuity. This subsection shall not apply to an em-
ployee or Member who is entitled to an annuity under any other provision of this
section.

(2) An employee or Member entitled to an annuity under this subsection may
defer the commencement of such annuity by written election. The date to which the
commencement of the annuity is deferred may not precede the 31st day after the
date of filing the election, and must precede the date on which the employee or
Member becomes 62 years of age.

(3) The Office shall prescribe regulations under which an election under para-
graph (2) shall be made.

(h)(1) The applicable minimum retirement age under this subsection is—

(A) for an individual whose date of birth is before January 1, 1948, 55 years
of age;

(B) for an individual whose date of birth is after December 31, 1947, and be-
fore January 1, 1953, 55 years of age plus the number of months in the age
increase factor determined under paragraph (2)(A);

(C) for an individual whose date of birth is after December 31, 1952, and be-
fore January 1, 1965, 56 years of age;

(D) for an individual whose date of birth is after December 31, 1964, and be-
fore January 1, 1970, 56 years of age plus the number of months in the age
increase factor determined under paragraph (2)(B); and

(E) for an individual whose date of birth is after December 31, 1969, 57 years
of age.

(2)(A) For an individual whose date of birth occurs during the 5-year period con-
sisting of calendar years 1948 through 1952, the age increase factor shall be equal
to two-twelfths times the number of months in the period beginning with January
1948 and ending with December of the year in which the date of birth occurs.

(B) For an individual whose date of birth occurs during the 5-year period con-
sisting of calendar years 1965 through 1969, the age increase factor shall be equal
to two- twelfths times the number of months in the period beginning with January
1965 and ending with December of the year in which the date of birth occurs.

§8413. Deferred retirement
(a) An employee or Member who is separated from the service, or transferred to
a position in which the employee or Member does not continue subject to this chap-
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ter, after completing 5 years of service is entitled to an annuity beginning at the
age of 62 years.

(b)(1) An employee or Member who is separated from the service, or transferred
to a position in which the employee or Member does not continue subject to this
chapter, after completing 10 years of service but before attaining the applicable min-
imum retirement age under section 8412(h) is entitled to an annuity beginning on
the date designated by the employee or Member in a written election under this
subsection. The date designated under this subsection may not precede the date on
which the employee or Member attains such minimum retirement age and must pre-
cede the date on which the employee or Member becomes 62 years of age.

(2) The election of an annuity under this subsection shall not be effective unless—

(A) it is made at such time and in such manner as the Office shall by regula-
tion prescribe; and

(B) the employee or Member will not otherwise be eligible to receive an annu-
ity within 31 days after filing the election.

(3) The election of an annuity under this subsection extinguishes the right of the
employee or Member to receive any other annuity based on the service on which
the annuity under this subsection is based.

§8414. Early retirement

(a)(1) A member of the Senior Executive Service who is removed from the Senior
Executive Service for less than fully successful executive performance (as deter-
mined under subchapter II of chapter 43 of this title) after completing 25 years of
service, or after becoming 50 years of age and completing 20 years of service, is enti-
tled to an annuity.

§8415. Computation of basic annuity

(a) Except as otherwise provided in this section, the annuity of an employee retir-
ing under this subchapter is 1 percent of that individual’s average pay multiplied
by such individual’s total service.

(b) The annuity of a Member, or former Member with title to a Member annuity,
retiring under this subchapter is computed under subsection (a), except that if the
individual has had at least 5 years of service as a Member or Congressional em-
ployee, or any combination thereof, so much of the annuity as is computed with re-
spect to either such type of service (or a combination thereof), not exceeding a total
of 20 years, shall be computed by multiplying 1 710 percent of the individual’s aver-
age pay by the years of such service.

(f)(1) The annuity of an employee or Member retiring under section 8412(g) or
8413(b) is computed in accordance with applicable provisions of this section, except
that the annuity shall be reduced by five-twelfths of 1 percent for each full month
by which the commencement date of the annuity precedes the sixty-second anniver-
sary of the birth of the employee or Member.

(2)(A) Paragraph (1) does not apply in the case of an employee or Member retiring
under section 8412(g) or 8413(b) if the employee or Member would satisfy the age
and service requirements for title to an annuity under section 8412(a), (b), (d)(2),
(e)(2), or (f)(2), determined as if the employee or Member had, as of the date of sepa-
ration, attained the age specified in subparagraph (B).

(B) A determination under subparagraph (A) shall be based on how old the em-
ployee or Member will be as of the date on which the annuity under section 8412(g)
or 8413(b) is to commence.

(g)(1) In applying subsection (a) with respect to an employee under paragraph (2),
the percentage applied under such subsection shall be 1.1 percent, rather than 1
percent.

(2) This subsection applies in the case of an employee who—

(A) retires entitled to an annuity under section 8412; and
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(B) at the time of the separation on which entitlement to the annuity is

based, is at least 62 years of age and has completed at least 20 years of service;

but does not apply in the case of a Congressional employee, military technician

(dual status), law enforcement officer, member of the Supreme Court Police, fire-
fighter, nuclear materials courier, or air traffic controller.

(h) The annuity of a Member who has served in a position in the executive branch
for which the rate of basic pay was reduced for the duration of the service of the
Member in that position to remove the impediment to the appointment of the Mem-
ber imposed by article I, section 6, clause 2 of the Constitution, shall, subject to a
deposit in the Fund as provided under section 8422(g), be computed as though the
rate of basic pay which would otherwise have been in effect during that period of
service had been in effect.

(1)(1) For purposes of this subsection, the term “physicians comparability allow-
ance” refers to an amount described in section 8331(3)(H).

(2) Except as otherwise provided in this subsection, no part of a physicians com-
parability allowance shall be treated as basic pay for purposes of any computation
under this section unless, before the date of the separation on which entitlement
to annuity is based, the separating individual has completed at least 15 years of
service as a Government physician (whether performed before, on, or after the date
of the enactment of this subsection).

(3) If the condition under paragraph (2) is met, then, any amounts received by
the individual in the form of a physicians comparability allowance shall (for the pur-
poses referred to in paragraph (2)) be treated as basic pay, but only to the extent
that such amounts are attributable to service performed on or after the date of the
enactment of this subsection, and only to the extent of the percentage allowable,
which shall be determined as follows:

Then, the

If the total amount of service performed, on or after the date of the percentage

enactment of this subsection, as a Government physician is: allowable

is:

Less than 2 Years .....ccccoiiiiioiiiiieeeee e 0
At least 2 but less than 4 years .... 25
At least 4 but less than 6 years .... 50
At least 6 but less than 8 years .... 75

AL 1€8St 8 JEATS ..vviieiiiiieiiiieeiee ettt ae e e eaee e 100

(4) Notwithstanding any other provision of this subsection, 100 percent of all
amounts received as a physicians comparability allowance shall, to the extent attrib-
utable to service performed on or after the date of the enactment of this subsection,
be treated as basic pay (without regard to any of the preceding provisions of this
subsection) for purposes of computing—

(A) an annuity under section 8452; and
(B) a survivor annuity under subchapter IV, if based on the service of an indi-
vidual who dies before separating from service.

§8416. Survivor reduction for a current spouse

(a)(1) If an employee or Member is married at the time of retiring under this
chapter, the reduction described in section 8419(a) shall be made unless the em-
ployee or Member and the spouse jointly waive, by written election, any right which
the spouse may have to a survivor annuity under section 8442 based on the service
of such employee or Member. A waiver under this paragraph shall be filed with the
Office under procedures prescribed by the Office.

(2) Notwithstanding paragraph (1), an employee or Member who is married at the
time of retiring under this chapter may waive the annuity for a surviving spouse
without the spouse’s consent if the employee or Member establishes to the satisfac-
tion of the Office (in accordance with regulations prescribed by the Office)—

(A) that the spouse’s whereabouts cannot be determined; or
(B) that, due to exceptional circumstances, requiring the employee or Member
to seek the spouse’s consent would otherwise be inappropriate.

(3) Except as provided in subsection (d), a waiver made under this subsection
shall be irrevocable.
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(b)(1) Upon remarriage, a retired employee or Member who was married at the
time of retirement (including an employee or Member whose annuity was not re-
duced to provide a survivor annuity for the employee’s or Member’s spouse or former
spouse as of the time of retirement) may irrevocably elect during such marriage, in
a signed writing received by the Office within 2 years after such remarriage or, if
later, within 2 years after the death or remarriage of any former spouse of such em-
ployee or Member who was entitled to a survivor annuity under section 8445 (or
of the last such surviving former spouse, if there was more than one), a reduction
in the employee’s or Member’s annuity under section 8419(a) for the purpose of pro-
viding an annuity for such employee’s or Member’s spouse in the event such spouse
survives the employee or Member.

(2) The election and reduction shall be effective the first day of the second month
after the election is received by the Office, but not less than 9 months after the date
of the remarriage.

(3) An election to provide a survivor annuity to an individual under this sub-
section—

(A) shall prospectively void any election made by the employee or Member
under section 8420 with respect to such individual; or

(B) shall, if an election was made by the employee or Member under section
8420 with respect to a different individual, prospectively void such election if
appropriate written application is made by such employee or Member at the
time of making the election under this subsection.

(4) Any election under this subsection made by an employee or Member on behalf
of an individual after the retirement of such employee or Member shall not be effec-
tive if—

(A) the employee or Member was married to such individual at the time of
retirement; and

(B) the annuity rights of such individual based on the service of such em-
ployee or Member were then waived under subsection (a).

(c)(1) An employee or Member who is unmarried at the time of retiring under this
chapter and who later marries may irrevocably elect, in a signed writing received
by the Office within 2 years after such employee or Member marries or, if later,
within 2 years after the death or remarriage of any former spouse of such employee
or Member who was entitled to a survivor annuity under section 8445 (or of the last
such surviving former spouse, if there was more than one), a reduction in the cur-
rent annuity of the retired employee or Member, in accordance with section 8419(a).

(2) The election and reduction shall take effect the first day of the first month
beginning 9 months after the date of marriage. Any such election to provide a sur-
vivor annuity for an individual—

(A) shall prospectively void any election made by the employee or Member
under section 8420 with respect to such individual; or

(B) shall, if an election was made by the employee or Member under section
8420 with respect to a different individual, prospectively void such election if
appropriate written application is made by such employee or Member at the
time of making the election under this subsection.

(d)(1) An employee or Member—

(A) who is married on the date of retiring under this chapter, and
(B) with respect to whose spouse a waiver under subsection (a) has been
made,
may, during the 18-month period beginning on such date, elect to have a reduction
made under section 8419 in order to provide a survivor annuity under section 8442
for such spouse.

(2)(A) An election under this subsection shall not be effective unless the amount
described in subparagraph (B) is deposited into the Fund before the expiration of
the 18-month period referred to in paragraph (1).

(B) The amount to be deposited under this subparagraph is equal to the sum of—

(i) the difference (for the period between the date on which the annuity of the
former employee or Member commences and the date on which reductions pur-
suant to the election under this subsection commence) between the amount paid
to the former employee or Member from the Fund under this chapter and the
amount which would have been paid if such election had been made at the time
of retirement; and
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(i1) the costs associated with providing for the election under this subsection.
The amount to be deposited under clause (i) shall include interest, computed at the
rate of 6 percent a year.

(3) An annuity which is reduced pursuant to an election by a former employee
or Member under this subsection shall be reduced by the same percentage as was
in effect under section 8419 as of the date of the employee’s or Member’s retirement.

(4) Rights and obligations under this chapter resulting from an election under this
subsection shall be the same as the rights and obligations which would have re-
sulted had the election been made at the time of retirement.

(5) The Office shall inform each employee and Member who is eligible to make
an election under this subsection of the right to make such election and the proce-
dures and deadlines applicable in making any such election.

§8417. Survivor reduction for a former spouse

(a) If an employee or Member has a former spouse who is entitled to a survivor
annuity as provided in section 8445, the reduction described in section 8419(a) shall
be made.

(b)(1) An employee or Member who has a former spouse may elect, under proce-
dures prescribed by the Office, a reduction in the annuity of the employee or Mem-
ber under section 8419(a) in order to provide a survivor annuity for such former
spouse under section 8445.

(2) An election under this subsection shall be made at the time of retirement or,
if the marriage is dissolved after the date of retirement, within 2 years after the
date on which the marriage of the former spouse to the employee or Member is so
dissolved.

(3) An election under this subsection—

(A) shall not be effective to the extent that it—
(i) conflicts with—
(I) any court order or decree referred to in section 8445(a) which was
issued before the date of such election; or
(II) any agreement referred to in such section 8445(a) which was en-
tered into before such date; or
(i1) would cause the total of survivor annuities payable under sections
8442 and 8445, respectively, based on the service of the employee or Mem-
ber to exceed the amount which would be payable to a widow or widower
of such employee or Member under such section 8442 (determined without
regard to any reduction to provide for an annuity under such section 8445);
and
(B) shall not be effective, in the case of an employee or Member who is then
married, unless it is made with the spouse’s written consent.
The Office shall by regulation provide that subparagraph (B) may be waived for ei-
ther of the reasons set forth in section 8416(a)(2).

§8418. Survivor elections; deposit; offsets

(a)(1) An individual who makes an election under subsection (b) or (c) of section
8416 or section 8417(b) which is required to be made within 2 years after the date
of a prescribed event shall deposit into the Fund an amount determined by the Of-
fice (as nearly as may be administratively feasible) to reflect the amount by which
the annuity of such individual would have been reduced if the election had been in
effect since the date of retirement (or, if later, and in the case of an election under
such section 8416(b), since the date the previous reduction in the annuity of such
individual was terminated under paragraph (1) or (2) of section 8419(b)), plus inter-
est.

(2) Interest under paragraph (1) shall be computed at the rate of 6 percent a year.

(b) The Office shall, by regulation, provide for payment of the deposit required
under subsection (a) by a reduction in the annuity of the employee or Member. The
reduction shall, to the extent practicable, be designed so that the present value of
the future reduction is actuarially equivalent to the deposit required under sub-
section (a), except that the total reductions in the annuity of an employee or Mem-
ber to pay deposits required by this section shall not exceed 25 percent of the annu-
ity computed under section 8415 or section 8452, including adjustments under sec-
tion 8462. The reduction required by this subsection, which shall be effective at the
same time as the election under section 8416 (b) and (¢) or section 8417(b), shall
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be permanent and unaffected by any future termination of the marriage or the enti-
tlement of the former spouse. Such reduction shall be independent of and in addi-
tion to the reduction required under section 8416 (b) and (c) or section 8417(b).
(c) Subsections (a) and (b) shall not apply if—
(1) the employee or Member makes an election under section 8416(b) or (c)
after having made an election under section 8420; and
(2) the election under such section 8420 becomes void under subsection (b)(3)
or (¢)(2) of such section 8416.
(d) The Office shall prescribe regulations under which the survivor of an employee
or Member may make a deposit under this section.

§8419. Survivor reductions; computation

(a)(1) Except as provided in paragraph (2), the annuity of an annuitant computed
under section 8415, or under section 8452 (including subsection (a)(2) of such sec-
tion, if applicable) or one-half of the annuity, if jointly designated for this purpose
by the employee or Member and the spouse of the employee or Member under proce-
dures prescribed by the Office of Personnel Management, shall be reduced by 10
percent if a survivor annuity, or a combination of survivor annuities, under section
8442 or 8445 (or both) are to be provided for.

(2)(A) If no survivor annuity under section 8442 is to be provided for, but one or
more survivor annuities under section 8445 involving a total of less than the en-
tirety of the amount referred to in subsection (b)(2) of such section are to be pro-
vided for, the annuity of the annuitant involved (as computed under section 8415,
or under section 8452 (including subsection (a)(2) of such section, if applicable)) or
one-half of the annuity, if jointly designated for this purpose by the employee or
Member and the spouse of the employee or Member under procedures prescribed by
the Office of Personnel Management, shall be reduced by an appropriate percentage
determined under subparagraph (B).

(B) The Office shall prescribe regulations under which an appropriate reduction
under this paragraph, not to exceed a total of 10 percent, shall be made.

(b)(1) Any reduction in an annuity for the purpose of providing a survivor annuity
for the current spouse of a retired employee or Member shall be terminated for each
full month—

(A) after the death of the spouse; or

(B) after the dissolution of the spouse’s marriage to the employee or Member,
except that an appropriate reduction shall be made thereafter if the spouse is
entitled, as a former spouse, to a survivor annuity under section 8445.

(2) Any reduction in an annuity for the purpose of providing a survivor annuity
for a former spouse of a retired employee or Member shall be terminated for each
full month after the former spouse remarries before reaching age 55 or dies. This
reduction shall be replaced by appropriate reductions under subsection (a) if the re-
tired employee or Member has one or more of the following:

(A) another former spouse who is entitled to a survivor annuity under section
8445;

(B) a current spouse to whom the employee or Member was married at the
time of retirement and with respect to whom a survivor annuity was not waived
under section 8416(a) (or, if waived, with respect to whom an election under sec-
tion 8416(d) has been made); or

(C) a current spouse whom the employee or Member married after retirement
and with respect to whom an election has been made under subsection (b) or
(c) of section 8416.

§8420. Insurable interest reductions

(a)(1) At the time of retiring under section 8412, 8413, or 8414, an employee or
Member who is found to be in good health by the Office may elect to have such em-
ployee’s or Member’s annuity (as computed under section 8415) reduced under para-
graph (2) in order to provide an annuity under section 8444 for an individual having
an insurable interest in the employee or Member. Such individual shall be des-
ignated by the employee or Member in writing.

(2) The annuity of the employee or Member making the election is reduced by 10
percent, and by 5 percent for each full 5 years the individual named is younger than
the retiring employee or Member, except that the total reduction may not exceed
40 percent.
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(3) An annuity which is reduced under this subsection shall, effective the first day
of the month following the death of the individual named under this subsection, be
recomputed and paid as if the annuity had not been so reduced.

(b)(1) In the case of a married employee or Member, an election under this section
on behalf of the spouse may be made only if any right of such spouse to a survivor
annuity based on the service of such employee or Member is waived in accordance
with section 8416(a).

(2) Paragraph (1) does not apply in the case of an employee or Member if such
employee or Member has a former spouse who would become entitled to an annuity
under section 8445 as a survivor of such employee or Member.

§8420a. Alternative forms of annuities

(a) The Office shall prescribe regulations under which any employee or Member
who has a life-threatening affliction or other critical medical condition may, at the
time of retiring under this subchapter, elect annuity benefits under this section in-
stead of any other benefits under this subchapter, and any benefits under sub-
chapter IV of this chapter, based on the service of the employee or Member.

(b) Subject to subsection (c), the Office shall by regulation provide for such alter-
native forms of annuities as the Office considers appropriate, except that among the
alternatives offered shall be—

(1) an alternative which provides for—
(A) payment of the lump- sum credit (excluding interest) to the employee
or Member; and
(B) payment of an annuity to the employee or Member for life; and
(2) in the case of an employee or Member who is married at the time of retire-
ment, an alternative which provides for—
(A) payment of the lump-sum credit (excluding interest) to the employee
or Member; and
(B) payment of an annuity to the employee or Member for life, with a sur-
vivor annuity payable for the life of a surviving spouse.

(c) Each alternative provided for under subsection (b) shall, to the extent prac-
ticable, be designed such that the present value of the benefits provided under such
alternative (including any lump-sum credit) is actuarially equivalent to the sum of—

(1) the present value of the annuity which would otherwise be provided under
this subchapter, as computed under section 8415; and

(2) the present value of the annuity supplement which would otherwise be
provided (if any) under section 8421.

(d) An employee or Member who, at the time of retiring under this subchapter—

(1) is married, shall be ineligible to make an election under this section unless
a waiver is made under section 8416(a); or

(2) has a former spouse, shall be ineligible to make an election under this sec-
tion if the former spouse is entitled to benefits under section 8445 or 8467
(based on the service of the employee or Member) under the terms of a decree
of divorce or annulment, or a court order or court-approved property settlement
incident to any such decree, with respect to which the Office has been duly noti-
fied.

(e) An employee or Member who is married at the time of retiring under this sub-
chapter and who makes an election under this section may, during the 18-month
period beginning on the date of retirement, make the election provided for under
section 8416(d), subject to the deposit requirement thereunder.

§8421. Annuity supplement

(a)(1) Subject to paragraph (3), an individual shall, if and while entitled to an an-
nuity under subsection (a), (b), (d), or (e) of section 8412, or under section 8414(c),
also be entitled to an annuity supplement under this section.

(2) Subject to paragraph (3), an individual shall, if and while entitled to an annu-
ity under section 8412(f), or under subsection (a) or (b) of section 8414, also be enti-
tled to an annuity supplement under this section if such individual is at least the
applicable minimum retirement age under section 8412(h).

(3)(A) An individual whose entitlement to an annuity under section 8412 or 8414
does not commence before age 62 is not entitled to an annuity supplement under
this section.
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(B) An individual entitled to an annuity supplement under this section ceases to
be so entitled after the last day of the month preceding the first month for which
such individual would, on proper application, be entitled to old-age insurance bene-
fits under title II of the Social Security Act, but not later than the last day of the
month in which such individual attains age 62.

(b)(1) The amount of the annuity supplement of an annuitant under this section
for any month shall be equal to the product of—

(A) an amount determined under paragraph (2), multiplied by

(B) a fraction, as described in paragraph (3).

(2) The amount under this paragraph for an annuitant is an amount equal to the
old-age insurance benefit which would be payable to such annuitant under title II
of the Social Security Act (without regard to sections 203, 215(a)(7), and 215(d)(5)
of such Act) upon attaining age 62 and filing application therefor, determined as if
the annuitant had attained such age and filed application therefor, and were a fully
insured individual (as defined in section 214(a) of such Act), on January 1 of the
year in which such annuitant’s entitlement to any payment under this section com-
mences, except that the reduction of such old-age insurance benefit under section
202(q) of such Act shall be the maximum applicable for an individual born in the
same year as the annuitant. In computing the primary insurance amount under sec-
tion 215 of such Act for purposes of this paragraph, the number of elapsed years
(referred to in section 215(b)(2)(B)ii) of such Act and used to compute the number
of benefit computation years) shall not include years beginning with the year in
which such annuitant’s entitlement to any payment under this section commences,
and—

(A) only basic pay for service performed (if any) shall be taken into account
in computing the total wages and self-employment income of the annuitant for
a benefit computation year;

(B) for a benefit computation year which commences after the date of the sep-
aration with respect to which entitlement to the annuitant’s annuity under this
subchapter is based and before the date as of which such annuitant is treated,
under the preceding sentence, to have attained age 62, the total wages and self-
employment income of such annuitant for such year shall be deemed to be zero;
and

(C) for a benefit computation year after age 21 which precedes the separation
referred to in subparagraph (B), and during which the individual did not per-
form a full year of service, the total wages and self-employment income of such
annuitant for such year shall be deemed to have been an amount equal to the
product of—

(i) the average total wages of all workers for that year, multiplied by
(i1) a fraction—

(I) the numerator of which is the total basic pay of the individual for
service performed in the first year thereafter in which such individual
performed a full year of service; and

(II) the denominator of which is the average total wages of all work-
ers for the year referred to in subclause (I).

(3) The fraction under this paragraph for any annuitant is a fraction—

(A) the numerator of which is the annuitant’s total years of service (rounding
a fraction to the nearest whole number, with %2 being rounded to the next high-
er number), not to exceed the number under subparagraph (B); and

(B) the denominator of which is 40.

(4) For the purpose of this subsection—

(A) the term “benefit computation year” has the meaning provided in section
215(b)(2)(B)(i) of the Social Security Act;

(B) the term “average total wages of all workers”, for a year, means the aver-
age of the total wages, as defined and computed under section 215(b)(3)(A)({i)(I)
of the Social Security Act for such year; and

(C) the term “service” does not include military service.

(c) An amount under this section shall, for purposes of section 8467, be treated
in the same way as an amount computed under section 8415.
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§8421a. Reductions on account of earnings from work performed while en-
titled to an annuity supplement

(a) The amount of the annuity supplement to which an individual is entitled
under section 8421 for any month (determined without regard to subsection (c) of
such section) shall be reduced by the amount of any excess earnings of such indi-
vidual which are required to be charged to such supplement for such month, as de-
termined under subsection (b).

(b) The amount of an individual’s excess earnings shall be charged to months as
follows:

(1)(A) There shall be charged to each month of a year under subsection (a)
an amount equal to the individual’s excess earnings (as determined under para-
graph (2) with respect to such year), divided by the number of the individual’s
supplement entitlement months for such year (as determined under paragraph
(3)).

(B) Notwithstanding subparagraph (A), the amount charged to a month under
subsection (a) may not exceed the amount of the annuity supplement to which
the individual is entitled under section 8421 for such month (determined with-
out regard to subsection (c) of such section).

(2) The excess earnings based on which reductions under subsection (a) shall
be made with respect to an individual in a year—

(A) shall be equal to 50 percent of so much of such individual’s earnings
for the immediately preceding year as exceeds the applicable exempt
amount for such preceding year; but

(B) may not exceed the total amount of the annuity supplement payments
to which such individual was entitled for such preceding year under section
8421 (determined without regard to subsection (¢) of such section, and with-
out regard to this section).

(3)(A) Subject to subparagraph (B), the number of an individual’s supplement
entitlement months for a year shall be 12.

(B) The number determined under subparagraph (A) shall be reduced so as
not to include any month after which such individual ceases to be entitled to
an annuity supplement by reason of section 8421(a)(3)(B), relating to cessation
of entitlement upon attaining age 62.

(4)(A) For purposes of this section, and except as provided in subparagraph
(B), the “earnings” and the “applicable exempt amount” of an individual shall
be determined in a manner consistent with applicable provisions of section 203
of the Social Security Act.

(B) For purposes of this section—

(1) in determining the excess earnings of any individual, only earnings at-
tributable to periods during which such individual was entitled to an annu-
ity supplement under section 8421 shall be considered; and

(i) any earnings attributable to a period before attaining the applicable
retirement age under section 8412(h) shall not be considered in determining
the excess earnings of an individual who retires under section 8412(d) or
(e), or section 8414(c).

(5) Notwithstanding paragraphs (1) through (4), the reduction required by
subsection (a) shall be effective with respect to the annuity supplement payable
for each month in the 12-month period beginning on the first day of the seventh
month after the end of the calendar year in which the excess earnings were
earned.

(c) The Office shall prescribe regulations under which this section shall be applied
in the case of a reemployed annuitant.

§8422. Deductions from pay; contributions for other service
(a)(1) The employing agency shall deduct and withhold from basic pay of each em-
ployee and Member a percentage of basic pay determined in accordance with para-
graph (2).
(2) The percentage to be deducted and withheld from basic pay for any pay period
shall be equal to—
(A) the applicable percentage under paragraph (3), minus
(B) the percentage then in effect under section 3101(a) of the Internal Rev-
enue Code of 1986 (relating to rate of tax for old-age, survivors, and disability
insurance).
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(3) The applicable percentage under this paragraph for civilian service shall be
as follows:

7 January 1, 1987, to December 31, 1998.
7.25 January 1, 1999, to December 31, 1999.
74 January 1, 2000, to December 31, 2000.
7 After December 31, 2000.
Congressional em-
ployee .....cccocveeveennenn. 7.5 January 1, 1987, to December 31, 1998.
7.75 January 1, 1999, to December 31, 1999.
7.9 January 1, 2000, to December 31, 2000.
7.5 After December 31, 2000.
7.5 January 1, 1987, to December 31, 1998.
7.75 January 1, 1999, to December 31, 1999.
7.9 January 1, 2000, to December 31, 2000.
8 January 1, 2001, to December 31, 2002.
7.5 After December 31, 2002.
Law enforcement offi-
cer, firefighter,
member of the Cap-
itol Police, member
of the Supreme
Court Police, or air
traffic controller. ...... 7.5 January 1, 1987, to December 31, 1998.
7.75 January 1, 1999, to December 31, 1999.
7.9 January 1, 2000, to December 31, 2000.
7.5 After December 31, 2002.
4 T=) SOOI 7 January 1, 1987, to October 16, 1998.
7.5 October 17, 1998, to December 31, 1998.
7.75 January 1, 1999, to December 31, 1999.
7.9 January 1, 2000, to December 31, 2000.
7.5 After December 31, 2000.

(b) Each employee or Member is deemed to consent and agree to the deductions
under subsection (a). Notwithstanding any law or regulation affecting the pay of an
employee or Member, payment less such deductions is a full and complete discharge
and acquittance of all claims and demands for regular services during the period
covered by the payment, except the right to any benefits under this subchapter, or
under subchapter IV or V of this chapter, based on the service of the employee or
Member.

(¢) The amounts deducted and withheld under this section shall be deposited in
the Treasury of the United States to the credit of the Fund under such procedures
as the Secretary of the Treasury may prescribe.

(d)(1) Under such regulations as the Office may prescribe, amounts deducted
under subsection (a) shall be entered on individual retirement records.

(2) Deposit may not be required for days of unused sick leave credited under sec-
tion 8415@).

(e)(1)(A) Except as provided in subparagraph (B), and subject to paragraph (6),
each employee or Member who has performed military service before the date of the
separation on which the entitlement to any annuity under this subchapter, or sub-
chapter V of this chapter, is based may pay, in accordance with such regulations
as the Office shall issue, to the agency by which the employee is employed, or, in
the case of a Member or a Congressional employee, to the Secretary of the Senate
or the Chief Administrative Officer of the House of Representatives, as appropriate,
an amount equal to 3 percent of the amount of the basic pay paid under section
204 of title 37 to the employee or Member for each period of military service after
December 1956. The amount of such payments shall be based on such evidence of
basic pay for military service as the employee or Member may provide, or if the Of-
fice determines sufficient evidence has not been so provided to adequately determine
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basic pay for military service, such payment shall be based on estimates of such
basic pay provided to the Office under paragraph (4).

(B) In any case where military service interrupts creditable civilian service
under this subchapter and reemployment pursuant to chapter 43 of title 38 oc-
curs on or after August 1, 1990, the deposit payable under this paragraph may
not exceed the amount that would have been deducted and withheld under sub-
section (a)(1) from basic pay during civilian service if the employee had not per-
formed the period of military service.

(2) Any deposit made under paragraph (1) more than two years after the later
of—

(A) January 1, 1987; or

(B) the date on which the employee or Member making the deposit first be-
comes an employee or Member following the period of military service for which
such deposit is due,

shall include interest on such amount computed and compounded annually begin-
ning on the date of the expiration of the two-year period. The interest rate that is
applicable in computing interest in any year under this paragraph shall be equal
to the interest rate that is applicable for such year under section 8334(e).

(3) Any payment received by an agency, the Secretary of the Senate, or the Chief
Administrative Officer of the House of Representatives under this subsection shall
be immediately remitted to the Office for deposit in the Treasury of the United
States to the credit of the Fund.

(4) The Secretary of Defense, the Secretary of Transportation, the Secretary of
Commerce, or the Secretary of Health and Human Services, as appropriate, shall
furnish such information to the Office as the Office may determine to be necessary
for the administration of this subsection.

(5) For the purpose of survivor annuities, deposits authorized by this subsection
may also be made by a survivor of an employee or Member.

(6) The percentage of basic pay under section 204 of title 37 payable under para-
graph (1), with respect to any period of military service performed during—

(A) January 1, 1999, through December 31, 1999, shall be 3.25 percent;

(B) January 1, 2000, through December 31, 2000, shall be 3.4 percent; and

(C) January 1, 2001, through December 31, 2002, shall be 3.5 percent.

(f)(1) Each employee or Member who has performed service as a volunteer or vol-
unteer leader under part A of title VIII of the Economic Opportunity Act of 1964,
as a full-time volunteer enrolled in a program of at least 1 year’s duration under
part A, B, or C of title I of the Domestic Volunteer Service Act of 1973, or as a vol-
unteer or volunteer leader under the Peace Corps Act before the date of the separa-
tion on which the entitlement to any annuity under this subchapter, or subchapter
V of this chapter, is based may pay, in accordance with such regulations as the Of-
fice of Personnel Management shall issue, an amount equal to 3 percent of the read-
justment allowance paid to the employee or Member under title VIII of the Eco-
nomic Opportunity Service Act of 1964 or section 5(c) or 6(1) of the Peace Corps Act
or the stipend paid to the employee or Member under part A, B, or C of title I of
the Domestic Volunteer Service Act of 1973, for each period of service as such a vol-
unteer or volunteer leader. This paragraph shall be subject to paragraph (4).

(2) Any deposit made under paragraph (1) more than 2 years after the later of—

(A) October 1, 1993, or

(B) the date on which the employee or Member making the deposit first be-
comes an employee or Member,

shall include interest on such amount computed and compounded annually begin-
ning on the date of the expiration of the 2-year period. The interest rate that is ap-
plicable in computing interest in any year under this paragraph shall be equal to
the interest rate that is applicable for such year under section 8334(e).

(3) The Director of the Peace Corps and the Chief Executive Officer of the Cor-
poration for National and Community Service shall furnish such information to the
Office of Personnel Management as the Office may determine to be necessary for
the administration of this subsection.

(4) The percentage of the readjustment allowance or stipend (as the case may be)
payable under paragraph (1), with respect to any period of volunteer service per-
formed during—

(A) January 1, 1999, through December 31, 1999, shall be 3.25 percent;
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(B) January 1, 2000, through December 31, 2000, shall be 3.4 percent; and
(C) January 1, 2001, through December 31, 2002, shall be 3.5 percent.

(g) A Member who has served in a position in the executive branch for which the
rate of basic pay was reduced for the duration of the service of the Member to re-
move the impediment to the appointment of the Member imposed by article I, sec-
tion 6, clause 2 of the Constitution, or the survivor of such a Member, may deposit
to the credit of the Fund an amount equal to the difference between the amount
deducted from the basic pay of the Member during that period of service and the
amount that would have been deducted if the rate of basic pay which would other-
wise have been in effect during that period had been in effect, plus interest com-
puted under section 8334(e).

(h) No deposit may be made with respect to service credited under section
8411(b)(6).

§8423. Government contributions

(a)(1) Each employing agency having any employees or Members subject to section
8422(a) shall contribute to the Fund an amount equal to the sum of—

(A) the product of—

(i) the normal-cost percentage, as determined for employees (other than
employees covered by subparagraph (B)), multiplied by

(i) the aggregate amount of basic pay payable by the agency, for the pe-
riod involved, to employees (under clause (i)) who are within such agency;
and

(B) the product of—

(i) the normal-cost percentage, as determined for Members, Congressional
employees, law enforcement officers, firefighters, nuclear materials courier,
air traffic controllers, military reserve technicians, and employees under
sections 302 and 303 of the Central Intelligence Agency Retirement Act,
multiplied by

(i1) the aggregate amount of basic pay payable by the agency, for the pe-
riod involved, to employees and Members (under clause (i)) who are within
such agency.

(2) In determining any normal-cost percentage to be applied under this subsection,
amounts provided for under section 8422 shall be taken into account.

(3) Contributions under this subsection shall be paid—

(A) in the case of law enforcement officers, firefighters, nuclear materials cou-
rier, air traffic controllers, military reserve technicians, and other employees,
from the appropriation or fund used to pay such law enforcement officers, mem-
bers of the Supreme Court Police, firefighters, air traffic controllers, military re-
serve technicians, or other employees, respectively;

(B) in the case of elected officials, from an appropriation or fund available for
payment of other salaries of the same office or establishment; and

(C) in the case of employees of the legislative branch paid by the Chief Ad-
ministrative Officer of the House of Representatives, from the applicable ac-
counts of the House of Representatives.

(4) A contribution to the Fund under this subsection shall be deposited under such
procedures as the Comptroller General of the United States may prescribe.

(b)(1) The Office shall compute—

(A) the amount of the supplemental liability of the Fund with respect to indi-
viduals other than those to whom subparagraph (B) relates, and

(B) the amount of the supplemental liability of the Fund with respect to cur-
rent or former employees of the United States Postal Service (and the Postal
Rate Commission) and their survivors;

as of the close of each fiscal year beginning after September 30, 1987.

(2) The amount of any supplemental liability computed under paragraph (1)(A) or
(1)(B) shall be amortized in 30 equal annual installments, with interest computed
at the rate used in the most recent valuation of the System.

(3) At the end of each fiscal year, the Office shall notify—

(A) the Secretary of the Treasury of the amount of the installment computed
under this subsection for such year with respect to individuals under paragraph
(1)(A); and
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(B) the Postmaster General of the United States of the amount of the install-
ment computed under this subsection for such year with respect to individuals
under paragraph (1)(B).

(4)(A) Before closing the accounts for a fiscal year, the Secretary of the Treasury
shall credit to the Fund, as a Government contribution, out of any money in the
Treasury of the United States not otherwise appropriated, the amount under para-
graph (3)(A) for such year.

(B) Upon receiving notification under paragraph (3)(B), the United States Postal
Service shall pay the amount specified in such notification to the Fund.

(5) For the purpose of carrying out paragraph (1) with respect to any fiscal year,
the Office may—

(A) require the Board of Actuaries of the Civil Service Retirement System to
make actuarial determinations and valuations, make recommendations, and
maintain records in the same manner as provided in section 8347(f); and

(B) use the latest actuarial determinations and valuations made by such
Board of Actuaries.

(c) Under regulations prescribed by the Office, the head of an agency may request
reconsideration of any amount determined to be payable with respect to such agency
under subsection (a) or (b). Any such request shall be referred to the Board of Actu-
aries of the Civil Service Retirement System. The Board of Actuaries shall review
the computations of the Office and may make any adjustment with respect to any
such amount which the Board determines appropriate. A determination by the
Board of Actuaries under this subsection shall be final.

§8424. Lump-sum benefits; designation of beneficiary; order of precedence

(a) Subject to subsection (b), an employee or Member who—

(1)(A) is separated from the service for at least 31 consecutive days; or
(B) is transferred to a position in which the individual is not subject to this
chapter and remains in such a position for at least 31 consecutive days;
(2) files an application with the Office for payment of the lump-sum credit;
(3) is not reemployed in a position in which the individual is subject to this
chapter at the time of filing the application; and
(4) will not become eligible to receive an annuity within 31 days after filing
the application;
is entitled to be paid the lump-sum credit. Except as provided in section 8420a, pay-
ment of the lump-sum credit to an employee or Member voids all annuity rights
under this subchapter, and subchapters IV and V of this chapter, based on the serv-
ice on which the lump-sum credit is based.

(b)(1)(A) Payment of the lump-sum credit under subsection (a) may be made only
if the spouse, if any, and any former spouse of the employee or Member are notified
of the employee or Member’s application.

(B) The Office shall prescribe regulations under which the lump-sum credit shall
not be paid without the consent of a spouse or former spouse of the employee or
Member where the Office has received such additional information or documentation
as the Office may require that—

(i) a court order bars payment of the lump-sum credit in order to preserve
the court’s ability to award an annuity under section 8445 or 8467; or

(ii) payment of the lump-sum credit would extinguish the entitlement of the
spouse or former spouse, under a court order on file with the Office, to a sur-
vivor annuity under section 8445 or to any portion of an annuity under section
8467.

(2)(A) Notification of a spouse or former spouse under this subsection shall be
made in accordance with such requirements as the Office shall by regulation pre-
scribe.

(B) Under the regulations, the Office may provide that paragraph (1)(A) may be
waived with respect to a spouse or former spouse if the employee or Member estab-
lishes to the satisfaction of the Office that the whereabouts of such spouse or former
spouse cannot be determined.

(3) The Office shall prescribe regulations under which this subsection shall be ap-
plied in any case in which the Office receives two or more orders or decrees referred
to in paragraph (1)(B)().
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(¢) Under regulations prescribed by the Office, an employee or Member, or a
former employee or Member, may designate one or more beneficiaries under this
section.

(d) Lump-sum benefits authorized by subsections (e) through (g) shall be paid to
the individual or individuals surviving the employee or Member and alive at the
date title to the payment arises in the following order of precedence, and the pay-
ment bars recovery by any other individual:

First, to the beneficiary or beneficiaries designated by the employee or Mem-
ber in a signed and witnessed writing received in the Office before the death
of such employee or Member. For this purpose, a designation, change, or can-
cellation of beneficiary in a will or other document not so executed and filed has
no force or effect.

Second, if there is no designated beneficiary, to the widow or widower of the
employee or Member.

Third, if none of the above, to the child or children of the employee or Mem-
ber and descendants of deceased children by representation.

Fourth, if none of the above, to the parents of the employee or Member or
the survivor of them.

Fifth, if none of the above, to the duly appointed executor or administrator
of the estate of the employee or Member.

Sixth, if none of the above, to such other next of kin of the employee or Mem-
ber as the Office determines to be entitled under the laws of the domicile of the
employee or Member at the date of death of the employee or Member.

For the purpose of this subsection, “child” includes a natural child and an adopted
child, but does not include a stepchild.

(e) If an employee or Member, or former employee or Member, dies—

(1) without a survivor, or

(2) with a survivor or survivors and the right of all survivors under sub-
chapter IV terminates before a claim for survivor annuity under such sub-
chapter is filed,

the lump-sum credit shall be paid.

(f) If all annuity rights under this chapter (other than under subchapter III of this
chapter) based on the service of a deceased employee or Member terminate before
the total annuity paid equals the lump-sum credit, the difference shall be paid.

(g) If an annuitant dies, annuity accrued and unpaid shall be paid.

(h) Annuity accrued and unpaid on the termination, except by death, of the annu-
ity of an annuitant or survivor shall be paid to that individual. Annuity accrued and
unpaid on the death of a survivor shall be paid in the following order of precedence,
and the payment bars recovery by any other person:

First, to the duly appointed executor or administrator of the estate of the sur-
vivor.

Second, if there is no executor or administrator, payment may be made, after
30 days from the date of death of the survivor, to such next of kin of the sur-
vivor as the Office determines to be entitled under the laws of the domicile of
the survivor at the date of death.

CHAPTER 85—UNEMPLOYMENT COMPENSATION

SUBCHAPTER I—Employees Generally

§8501. Definitions
For the purpose of this subchapter—

(1) “Federal service” means service performed after 1952 in the employ of the
United States or an instrumentality of the United States which is wholly or
partially owned by the United States, but does not include service (except serv-
ice to which subchapter II of this chapter applies) performed—

(A) by an elective official in the executive or legislative branch;
(B) as a member of the armed forces or the Commissioned Corps of the
National Oceanic and Atmospheric Administration;
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(C) by members of the Foreign Service for whom payments are provided
under section 609(b)(1) of the Foreign Service Act of 1980;

(D) outside the United States, the Commonwealth of Puerto Rico, and the
Virgin Islands by an individual who is not a citizen of the United States;

(E) by an individual excluded by regulations of the Office of Personnel
Management from the operation of subchapter III of chapter 83 of this title
because he is paid on a contract or fee basis;

(F) by an individual receiving nominal pay and allowances of $12 or less
a year;

(G) in a hospital, home, or other institution of the United States by a pa-
tient or inmate thereof;

(H) by a student-employee as defined by section 5351 of this title;

(I) by an individual serving on a temporary basis in case of fire, storm,
earthquake, flood, or other similar emergency;

(J) by an individual employed under a Federal relief program to relieve
him from unemployment;

(K) as a member of a State, county, or community committee under the
Agricultural Stabilization and Conservation Service or of any other board,
council, committee, or other similar body, unless the board, council, com-
mittee, or other body is composed exclusively of individuals otherwise in the
full-time employ of the United States; or

(L) by an officer or a member of the crew on or in connection with an
American vessel—

(i) owned by or bareboat chartered to the United States; and
(i1) whose business is conducted by a general agent of the Secretary
of Commerce;
if contributions on account of the service are required to be made to an un-
employment fund under a State unemployment compensation law under
section 3305(g) of title 26;

(2) “Federal wages” means all pay and allowances, in cash and in kind, for
Federal service;

(3) “Federal employee” means an individual who has performed Federal serv-
ice;

(4) “compensation” means cash benefits payable to an individual with respect
to his unemployment including any portion thereof payable with respect to de-
pendents;

(5) “benefit year” means the benefit year as defined by the applicable State
unemployment compensation law, and if not so defined the term means the pe-
riod prescribed in the agreement under this subchapter with a State or, in the
absence of such an agreement, the period prescribed by the Secretary of Labor;

(6) “State” means the several States, the District of Columbia, the Common-
wealth of Puerto Rico, and the Virgin Islands;

(7) “United States”, when used in a geographical sense, means the States; and

(8) “base period” means the base period as defined by the applicable State un-
employment compensation law for the benefit year.

§8502. Compensation under State agreement

(a) The Secretary of Labor, on behalf of the United States, may enter into an
agreement with a State, or with an agency administering the unemployment com-
pensation law of a State, under which the State agency shall—

(1) pay, as agent of the United States, compensation under this subchapter
to Federal employees; and

(2) otherwise cooperate with the Secretary and with other State agencies in
paying compensation under this subchapter.

(b) The agreement shall provide that compensation will be paid by the State to
a Federal employee in the same amount, on the same terms, and subject to the
same conditions as the compensation which would be payable to him under the un-
employment compensation law of the State if his Federal service and Federal wages
assigned under section 8504 of this title to the State and been included as employ-
ment and wages under that State law.
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(c) [Repealed.>]

(d) A determination by a State agency with respect to entitlement to compensation
under an agreement is subject to review in the same manner and to the same extent
as determinations under the State unemployment compensation law, and only in
that manner and to that extent.

(e) Each agreement shall provide the terms and conditions on which it may be
amended or terminated.

§8503. Compensation absent State agreement

(a) In the case of a Federal employee whose Federal service and Federal wages
are assigned under section 8504 of this title to a State which does not have an
agreement with the Secretary of Labor, the Secretary, under regulations prescribed
by him, shall, on the filing by the Federal employee of a claim for compensation
under this subsection, pay compensation to him in the same amount, on the same
terms, and subject to the same conditions as would be paid to him under the unem-
ployment compensation law of the State if his Federal service and Federal wages
had been included as employment and wages under that State law. However, if the
Federal employee, without regard to his Federal service and Federal wages, has em-
ployment or wages sufficient to qualify for compensation during the benefit year
under that State law, then payments of compensation under this subsection may be
made only on the basis of his Federal service and Federal wages.

(b) A Federal employee whose claim for compensation under subsection (a) of this
section is denied is entitled to a fair hearing under regulations prescribed by the
Secretary. A final determination by the Secretary with respect to entitlement to
compensation under this section is subject to review by the courts in the same man-
ner and to the same extent as is provided by section 405(g) of title 42.

§8504. Assignment of Federal service and wages

Under regulations prescribed by the Secretary of Labor, the Federal service and
Federal wages of a Federal employee shall be assigned to the State in which he had
his last official station in Federal service before the filing of his first claim for com-
pensation for the benefit year. However—

(1) if, at the time of filing his first claim, he resides in another State in which
he performed, after the termination of his Federal service, service covered under
the unemployment compensation law of the other State, his Federal service and
Federal wages shall be assigned to the other State; and

(2) if his last official station in Federal service, before filing his first claim,
was outside the United States, his Federal service and Federal wages shall be
assigned to the State where he resides at the time he files his first claim.

§8505. Payments to States

(a) Each State is entitled to be paid by the United States with respect to each
individual whose base period wages included Federal wages an amount which shall
bear the same ratio to the total amount of compensation paid to such individual as
the amount of his Federal wages in his base period bears to the total amount of
his base period wages.

(b) Each State shall be paid, either in advance or by way of reimbursement, as
may be determined by the Secretary of Labor, the sum that the Secretary estimates
the State is entitled to receive under this subchapter for each calendar month. The
sum shall be reduced or increased by the amount which the Secretary finds that
his estimate for an earlier calendar month was greater or less than the sum which
should have been paid to the State. An estimate may be made on the basis of a sta-
tistical, sampling, or other method agreed on by the Secretary and the State agency.

(c) The Secretary, from time to time, shall certify to the Secretary of the Treasury
the sum payable to each State under this section. The Secretary of the Treasury,
before audit or settlement by the General Accounting Office, shall pay the State in
accordance with the certification from the funds for carrying out the purposes of this
subchapter.

(d) Money paid a State under this subchapter may be used solely for the purposes
for which it is paid. Money so paid which is not used for these purposes shall be
returned, at the time specified by the agreement, to the Treasury of the United

5P.L. 90-83, §1(86)(B); 81 Stat. 218.
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States and credited to current applicable appropriations, funds, or accounts from
which payments to States under this subchapter may be made.

(e) An agreement may—

(1) require each State officer or employee who certifies payments or disburses
funds under the agreement, or who otherwise participates in its performance,
to give a surety bond to the United States in the amount the Secretary con-
siders necessary; and

(2) provide for payment of the cost of the bond from funds for carrying out
the purposes of this subchapter.

(f) In the absence of gross negligence or intent to defraud the United States, an
individual designated by the Secretary, or designated under an agreement, as a cer-
tifying official is not liable for the payment of compensation certified by him under
this subchapter.

(g) In the absence of gross negligence or intent to defraud the United States, a
disbursing official is not liable for a payment by him under this subchapter if it was
based on a voucher signed by a certifying official designated as provided by sub-
section (f) of this section.

(h) For the purpose of payments made to a State under subchapter III of chapter
7 of title 42, administration by a State agency under an agreement is deemed a part
of the administration of the State unemployment compensation law.

§8506. Dissemination of information

(a) Each agency of the United States and each wholly or partially owned instru-
mentality of the United States shall make available to State agencies which have
agreements under this subchapter, or to the Secretary of Labor, as the case may
be, such information concerning the Federal service and Federal wages of a Federal
employee as the Secretary considers practicable and necessary for the determination
of the entitlement of the Federal employee to compensation under this subchapter.
The information shall include the findings of the employing agency concerning—

(1) whether or not the Federal employee has performed Federal service;

(2) the periods of Federal service;

(3) the amount of Federal wages; and

(4) the reasons for termination of Federal service.
The employing agency shall make the findings in the form and manner prescribed
by regulations of the Secretary. The regulations shall include provision for correc-
tion by the employing agency of errors and omissions. This subsection does not
apply with respect to Federal service and Federal wages covered by subchapter II
of this chapter.

(b) The agency administering the unemployment compensation law of a State
shall furnish the Secretary such information as he considers necessary or appro-
priate in carrying out this subchapter. The information is deemed the report re-
quired by the Secretary for the purpose of section 503(a)(6) of title 42.

§8507. False statements and misrepresentations
(a) If a State agency, the Secretary of Labor, or a court of competent jurisdiction
finds that an individual—

(1) knowingly has made, or caused to be made by another, a false statement
or representation of a material fact, or knowingly has failed, or caused another
to fail, to disclose a material fact; and

(2) as a result of that action has received an amount as compensation under
this subchapter to which he was not entitled;

the individual shall repay the amount to the State agency or the Secretary. Instead
of requiring repayment under this subsection, the State agency or the Secretary
may recover the amount by deductions from compensation payable to the individual
under this subchapter during the 2-year period after the date of the finding. A find-
ing by a State agency or the Secretary may be made only after an opportunity for
a fair hearing, subject to such further review as may be appropriate under sections
8502(d) and 8503(c) of this title.
(b) An amount repaid under subsection (a) of this section shall be—

(1) deposited in the fund from which payment was made, if the repayment
was to a State agency; or

(2) returned to the Treasury of the United States and credited to the current
applicable appropriation, fund, or account from which payment was made, if the
repayment was to the Secretary.
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§8508. Regulations

The Secretary of Labor may prescribe rules and regulations necessary to carry out
this subchapter and subchapter II of this chapter. The Secretary, insofar as prac-
ticable, shall consult with representatives of the State unemployment compensation
agencies before prescribing rules or regulations which may affect the performance
by the State agencies of functions under agreements under this subchapter.

§8509. Federal Employees Compensation Account

(a) The Federal Employees Compensation Account (as established by section 909
of the Social Security Act, and hereafter in this section referred to as the “Account”)
in the Unemployment Trust Fund (as established by section 904 of such Act) shall
consist of—

(1) funds appropriated to or transferred thereto, and
(2) amounts deposited therein pursuant to subsection (c).

(b) Moneys in the Account shall be available only for the purpose of making pay-
ments to States pursuant to agreements entered into under this chapter and mak-
ing payments of compensation under this chapter in States which do not have in
effect such an agreement.

(c)(1) Each employing agency shall deposit into the Account amounts equal to the
expenditures incurred under this chapter on account of Federal service performed
by employees and former employees of that agency.

(2) Deposits required by paragraph (1) shall be made during each calendar quar-
ter and the amount of the deposit to be made by any employing agency during any
quarter shall be based on a determination by the Secretary of Labor as to the
amounts of payments, made prior to such quarter from the Account based on Fed-
eral service performed by employees of such agency after December 31, 1980, with
respect to which deposit has not previously been made. The amount to be deposited
by any employing agency during any calendar quarter shall be adjusted to take ac-
count of any overpayment or underpayment of deposit during any previous quarter
for which adjustment has not already been made.

(3) If any Federal agency does not deposit in the Federal Employees Compensa-
tion Account any amount before the date 30 days after the date on which the Sec-
retary of Labor has notified such agency that it is required to so deposit such
amount, the Secretary of Labor shall notify the Secretary of the Treasury of the fail-
ure to make such deposit and the Secretary of the Treasury shall transfer such
amount to the Federal Employees Compensation Account from amounts otherwise
appropriated to such Federal agency.

(d) The Secretary of Labor shall certify to the Secretary of the Treasury the
amount of the deposit which each employing agency is required to make to the Ac-
count during any calendar quarter, and the Secretary of the Treasury shall notify
the Secretary of Labor as to the date and amount of any deposit made to such Ac-
count by any such agency.

(e) Prior to the beginning of each fiscal year (commencing with the fiscal year
which begins October 1, 1981) the Secretary of Labor shall estimate—

(1) the amount of expenditures which will be made from the Account during
such year, and
(2) the amount of funds which will be available during such year for the mak-
ing of such expenditures,
and if, on the basis of such estimate, he determines that the amount described in
paragraph (2) is in excess of the amount necessary—
(3) to meet the expenditures described in paragraph (1), and
(4) to provide a reasonable contingency fund so as to assure that there will,
during all times in such year, be sufficient sums available in the Account to
meet the expenditures described in paragraph (1),
he shall certify the amount of such excess to the Secretary of the Treasury and the
Secretary of the Treasury shall transfer, from the Account to the general fund of
the Treasury, an amount equal to such excess.

(f) The Secretary of Labor is authorized to establish such rules and regulations
as may be necessary or appropriate to carry out the provisions of this section.

(g) Any funds appropriated after the establishment of the Account, for the making
of payments for which expenditures are authorized to be made from moneys in the
Account, shall be made to the Account; and there are hereby authorized to be appro-
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priated to the Account, from time to time, such sums as may be necessary to assure
that there will, at all times, be sufficient sums available in the Account to meet the
expenditures authorized to be made from moneys therein.

(h) For purposes of this section, the term “Federal service” includes Federal serv-
ice as defined in section 8521(a).
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SUBCHAPTER II—Ex-Servicemen

§8521. Definitions; application
(a) For the purpose of this subchapter—

(1) “Federal service” means active service (not including active duty in a re-
serve status unless for a continuous period of 90 days or more) in the armed
forces or the Commissioned Corps of the National Oceanic and Atmospheric Ad-
ministration if with respect to that service—

(A) the individual was discharged or released under honorable conditions
(and, if an officer, did not resign for the good of the service); and
(B)(i) the individual was discharged or released after completing his first
full term of active service which the individual initially agreed to serve, or
(i1) the individual was discharged or released before completing such term
of active service—
(I) for the convenience of the Government under an early release pro-
gram,
(IT) because of medical disqualification, pregnancy, parenthood, or
any service-incurred injury or disability,
(ITT) because of hardship, or
(IV) because of personality disorders or inaptitude but only if the
service was continuous for 365 days or more;

(2) “Federal wages” means all pay and allowances, in cash and in kind, for
Federal service, computed on the basis of the pay and allowances for the pay
grade of the individual at the time of his latest discharge or release from Fed-
eral service as specified in the schedule applicable at the time he files his first
claim for compensation for the benefit year. The Secretary of Labor shall issue,
from time to time, after consultation with the Secretary of Defense, schedules
specifying the pay and allowances for each pay grade of servicemen covered by
this subchapter, which reflect representative amounts for appropriate elements
of the pay and allowances whether in cash or in kind; and

(3) “State” means the several States, the District of Columbia, the Common-
wealth of Puerto Rico and the Virgin Islands.

(b) The provisions of subchapter I of this chapter, subject to the modifications
made by this subchapter, apply to individuals who have had Federal service as de-
fined by subsection (a) of this section.

§8522. Assignment of Federal service and wages

Notwithstanding section 8504 of this title, Federal service and Federal wages not
previously assigned shall be assigned to the State in which the claimant first files
claim for unemployment compensation after his latest discharge or release from
Federal service. This assignment is deemed as assignment under section 8504 of
this title for the purpose of this subchapter.

§8523. Dissemination of information

(a) When designated by the Secretary of Labor, an agency of the United States
shall make available to the appropriate State agency or to the Secretary, as the case
may be, such information, including findings in the form and manner prescribed by
regulations of the Secretary, as the Secretary considers practicable and necessary
for the determination of the entitlement of an individual to compensation under this
subchapter.

(b) Subject to correction of errors and omissions as prescribed by regulations of
the Secretary, the following are final and conclusive for the purpose of sections
8502(d) and 8503(c) of this title:

(1) Findings by an agency of the United States made in accordance with sub-
section (a) of this section with respect to—
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(A) whether or not an individual has met any condition specified by sec-
tion 8521(a)(1) of this title;
(B) the periods of Federal service; and
(C) the pay grade of the individual at the time of his latest discharge or
release from Federal service.
(2) The schedules of pay and allowances prescribed by the Secretary under
section 8521(a)(2) of this title.

[§8524. Repealed.°¢]

§8525. Effect on other statutes
(a) [Repealed.’]
(b) An individual is not entitled to compensation under this subchapter for any
period with respect to which he receives—
(1) a subsistence allowance under chapter 31 of title 38 or under part VIII
of Veterans Regulation Numbered 1(a); or
(2) an educational assistance allowance under chapter 35 of title 38.

§8903. Health benefits plans
The Office of Personnel Management may contract for or approve the following
health benefits plans:

(1) SERVICE BENEFIT PLAN.—One Government-wide plan, which may be un-
derwritten by participating affiliates licensed in any number of States, offering
two levels of benefits, under which payment is made by a carrier under con-
tracts with physicians, hospitals, or other providers of health services for bene-
fits of the types described by section 8904(1) of this title given to employees,
annuitants, members of their families, former spouses, or persons having con-
tinued coverage under section 8905a of this title, or, under certain conditions,
payment is made by a carrier to the employee, annuitant, family member,
former spouse, or person having continued coverage under section 8905a of this
title.

(2) INDEMNITY BENEFIT PLAN.—One Government-wide plan, offering two lev-
els of benefits, under which a carrier agrees to pay certain sums of money, not
in excess of the actual expenses incurred, for benefits of the types described by
section 8904(2) of this title.

(3) EMPLOYEE ORGANIZATION PLANS.—Employee organization plans which
offer benefits of the types referred to by section 8904(3) of this title, which are
sponsored or underwritten, and are administered, in whole or substantial part,
by employee organizations described in section 8901(8)(A) of this title, which are
available only to individuals, and members of their families, who at the time
of enrollment are members of the organization.

(4) COMPREHENSIVE MEDICAL PLANS.—

(A) GROUP-PRACTICE PREPAYMENT PLANS.—Group-practice prepayment
plans which offer health benefits of the types referred to by section 8904(4)
of this title, in whole or in substantial part on a prepaid basis, with profes-
sional services thereunder provided by physicians practicing as a group in
a common center or centers. The group shall include at least 3 physicians
who receive all or a substantial part of their professional income from the
prepaid funds and who represent 1 or more medical specialties appropriate
and necessary for the population proposed to be served by the plan.

(B) INDIVIDUAL-PRACTICE PREPAYMENT PLANS.—Individual-practice pre-
payment plans which offer health services in whole or substantial part on
a prepaid basis, with professional services thereunder provided by indi-
vidual physicians who agree, under certain conditions approved by the Of-
fice, to accept the payments provided by the plans as full payment for cov-
ered services given by them including, in addition to in-hospital services,
general care given in their offices and the patients’ homes, out-of-hospital
diagnostic procedures, and preventive care, and which plans are offered by

6P.L. 91-373, §107; 84 Stat. 701.
7P.L. 96-83, §1(90); 81 Stat. 219.
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organizations which have successfully operated similar plans before ap-
proval by the Office of the plan in which employees may enroll.

(C) Mixep MODEL PREPAYMENT PLANS.—Mixed model prepayment plans
which are a combination of the type of plans described in subparagraph (A)
and the type of plans described in subparagraph (B).

§8903a. Additional health benefits plans

(a) In addition to any plan under section 8903 of this title, the Office of Personnel
Management may contract for or approve one or more health benefits plans under
this section.

(b) A plan under this section may not be contracted for or approved unless it—

(1) is sponsored or underwritten, and administered, in whole or substantial
part, by an employee organization described in section 8901(8)(B) of this title;

(2) offers benefits of the types named by paragraph (1) or (2) of section 8904
of this title or both;

(3) provides for benefits only by paying for, or providing reimbursement for,
the cost of such benefits (as provided for under paragraph (1) or (2) of section
8903 of this title) or a combination thereof; and

(4) is available only to individuals who, at the time of enrollment, are full
members of the organization and to members of their families.

(c) A contract for a plan approved under this section shall require the carrier—

(1) to enter into an agreement approved by the Office with an underwriting
subcontractor licensed to issue group health insurance in all the States and the
District of Columbia; or

(2) to demonstrate ability to meet reasonable minimum financial standards
prescribed by the Office.

(d) For the purpose of this section, an individual shall be considered a full mem-
ber of an organization if such individual is eligible to exercise all rights and privi-
leges incident to full membership in such organization (determined without regard
to the right to hold elected office).
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§8906. Contributions

(a)(1) Not later than October 1 of each year, the Office of Personnel Management
shall determine the weighted average of the subscription charges that will be in ef-
fect during the following contract year with respect to—

(A) enrollments under this chapter for self alone; and
(B) enrollments under this chapter for self and family.

(2) In determining each weighted average under paragraph (1), the weight to be
given to a particular subscription charge shall, with respect to each plan (and op-
tion) to which it is to apply, be commensurate with the number of enrollees enrolled
in such plan (and option) as of March 31 of the year in which the determination
is being made.

(3) For purposes of paragraph (2), the term “enrollee” means any individual who,
during the contract year for which the weighted average is to be used under this
section, will be eligible for a Government contribution for health benefits.

(b)(1) Except as provided in paragraphs (2), (3), and (4), the biweekly Government
contribution for health benefits for an employee or annuitant enrolled in a health
benefits plan under this chapter is adjusted to an amount equal to 72 percent of
the weighted average under subsection (a)(1) (A) or (B), as applicable. For an em-
ployee, the adjustment begins on the first day of the employee’s first pay period of
each year. For an annuitant, the adjustment begins on the first day of the first pe-
riod of each year for which an annuity payment is made.

(2) The biweekly Government contribution for an employee or annuitant enrolled
in a plan under this chapter shall not exceed 75 percent of the subscription charge.

(3) In the case of an employee who is occupying a position on a part-time career
employment basis (as defined in section 3401(2) of this title), the biweekly Govern-
ment contribution shall be equal to the percentage which bears the same ratio to
the percentage determined under this subsection (without regard to this paragraph)
as the average number of hours of such employee’s regularly scheduled workweek
bears to the average number of hours in the regularly scheduled workweek of an
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employee serving in a comparable position on a full- time career basis (as deter-
mined under regulations prescribed by the Office).

(4) In the case of persons who are enrolled in a health benefits plan as part of
the demonstration project under section 1108 of title 10, the Government contribu-
tion shall be subject to the limitation set forth in subsection (i) of that section.

(c) There shall be withheld from the pay of each enrolled employee and (except
as provided in subsection (i) of this section) the annuity of each enrolled annuitant
and there shall be contributed by the Government, amounts, in the same ratio as
the contributions of the employee or annuitant and the Government under sub-
section (b) of this section, which are necessary for the administrative costs and the
reserves provided for by section 8909(b) of this title.

(d) The amount necessary to pay the total charge for enrollment, after the Govern-
ment contribution is deducted, shall be withheld from the pay of each enrolled em-
ployee and (except as provided in subsection (i) of this section) from the annuity of
each enrolled annuitant. The withholding for an annuitant shall be the same as that
for an employee enrolled in the same health benefits plan and level of benefits.

(e)(1)(A) An employee enrolled in a health benefits plan under this chapter who
is placed in a leave without pay status may have his coverage and the coverage of
members of his family continued under the plan for not to exceed 1 year under regu-
lations prescribed by the Office.

(2) An employee who enters on approved leave without pay to serve as a full- time
officer or employee of an organization composed primarily of employees as defined
by section 8901 of this title, within 60 days after entering on that leave without pay,
may file with his employing agency an election to continue his health benefits en-
rollment and arrange to pay currently into the Employees Health Benefits Fund,
through his employing agency, both employee and agency contributions from the be-
ginning of leave without pay. The employing agency shall forward the enrollment
charges so paid to the Fund. If the employee does not so elect, his enrollment will
continue during nonpay status and end as provided by paragraph (1) of this sub-
section and implementing regulations.

(B) During each pay period in which an enrollment continues under subparagraph
(A)—

(i) employee and Government contributions required by this section shall be
paid on a current basis; and

(ii) if necessary, the head of the employing agency shall approve advance pay-
ment, recoverable in the same manner as under section 5524a(c), of a portion
of basic pay sufficient to pay current employee contributions.

(C) Each agency shall establish procedures for accepting direct payments of em-
ployee contributions for the purposes of this paragraph.

(3)(A) An employing agency may pay both the employee and Government contribu-
tions, and any additional administrative expenses otherwise chargeable to the em-
ployee, with respect to health care coverage for an employee described in subpara-
graph (B) and the family of such employee.

(B) An employee referred to in subparagraph (A) is an employee who—

(i) is enrolled in a health benefits plan under this chapter;

(ii) is a member of a reserve component of the armed forces;

(ii1) is called or ordered to active duty in support of a contingency operation
(as defined in section 101(a)(13) of title 10);

(iv) is placed on leave without pay or separated from service to perform active
duty; and

(v) serves on active duty for a period of more than 30 consecutive days.

(C) Notwithstanding the one-year limitation on coverage described in paragraph
(1)(A), payment may be made under this paragraph for a period not to exceed 18
months.

(f) The Government contribution, and any additional payments under subsection
(e)(3)(A), for health benefits for an employee shall be paid—

(1) in the case of employees generally, from the appropriation or fund which
is used to pay the employee;

(2) in the case of an elected official, from an appropriation or fund available
for payment of other salaries of the same office or establishment,;
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(3) in the case of an employee of the legislative branch who is paid by the
Chief Administrative Officer of the House of Representatives, from the applica-
ble accounts of the House of Representatives; and

(4) in the case of an employee in a leave without pay status, from the appro-
priation or fund which would be used to pay the employee if he were in a pay
status.

(g)(1) Except as provided in paragraphs (2) and (3), the Government contributions
authorized by this section for health benefits for an annuitant shall be paid from
annual appropriations which are authorized to be made for that purpose and which
may be made available until expended.

(2)(A) The Government contributions authorized by this section for health benefits
for an individual who first becomes an annuitant by reason of retirement from em-
ployment with the United States Postal Service on or after July 1, 1971, or for a
survivor of such an individual or of an individual who died on or after July 1, 1971,
while employed by the United States Postal Service, shall be paid by the United
States Postal Service.

(B) In determining any amount for which the Postal Service is liable under this
paragraph, the amount of the liability shall be prorated to reflect only that portion
of total service which is attributable to civilian service performed (by the former
postal employee or by the deceased individual referred to in subparagraph (A), as
the case may be) after June 30, 1971, as estimated by the Office of Personnel Man-
agement.

(3) The Government contribution for persons enrolled in a health benefits plan as
part of the demonstration project under section 1108 of title 10 shall be paid as pro-
vided in subsection (i) of that section.

(h) The Office shall provide for conversion of biweekly rates of contribution speci-
fied by this section to rates for employees and annuitants paid on other than a bi-
weekly basis, and for this purpose may provide for the adjustment of the converted
rate to the nearest cent.

(i) An annuitant whose annuity is insufficient to cover the withholdings required
for enrollment in a particular health benefits plan may enroll (or remain enrolled)
in such plan, notwithstanding any other provision of this section, if the annuitant
elects, under conditions prescribed by regulations of the Office, to pay currently into
the Employees Health Benefits Fund, through the retirement system that admin-
isters the annuitant’s health benefits enrollment, an amount equal to the
withholdings that would otherwise be required under this section.

[Internal References.—S.S. Act §§202(b), (c), (e), (f), (g), and (x); 205(r); 210(a), (p)
and (r); 215Ch); 217(f); 221(G) and (k); 226(g); 706(b) and (c); 708(a); 908(e); 909;
1102(b); 1106(c); 1114(b), (f), and (g); 1122(G); 1125(b); 1139(f); 1153(d); 1160(a);
1816(e); 1840(d); 1869(b); 1871(b); 1878(f) and (h); and 1886(d) cite title 5, U.S. Code
and S.S. Act §§907(c) and 1106 catchline have footnotes referring to title 5, U.S.
Code.]
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Title 10 United States Code

Armed Forces

§801. Article 1. Definitions

(11) The term “law specialist” means a commissioned officer of the Coast
Guard designated for special duty (law).
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(13) The term “judge advocate” means—
(A) an officer of the Judge Advocate General’s Corps of the Army or the
Navy;
(B) an officer of the Air Force or the Marine Corps who is designated as
a judge advocate; or
(C) an officer of the Coast Guard who is designated as a law specialist.
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§1079. Contracts for medical care for spouses and children: plans

(a) To assure that medical care is available for dependents, as described in sub-
paragraphs (A), (D), and (I) of section 1072(2) of this title, of members of the uni-
formed services who are on active duty for a period of more than 30 days, the Sec-
retary of Defense, after consulting with the other administering Secretaries, shall
contract, under the authority of this section, for medical care for those persons
under such insurance, medical service, or health plans as he considers appropriate.
The types of health care authorized under this section shall be the same as those
provided under section 1076 of this title, except as follows:

(1) With respect to dental care, only that care required as a necessary adjunct
to medical or surgical treatment may be provided.

(2) Consistent with such regulations as the Secretary of Defense may pre-
scribe regarding the content of health promotion and disease prevention visits,
the schedule of pap smears and mammograms, the schedule and method of
colon and prostate cancer screenings, and the types and schedule of immuniza-
tions—

(A) for dependents under six years of age, both health promotion and dis-
ease prevention visits and immunizations may be provided; and

(B) for dependents six years of age or older, health promotion and disease
prevention visits may be provided in connection with immunizations or with
diagnostic or preventive pap smears and mammograms or colon and pros-
tate cancer screenings.

(3) Not more than one eye examination may be provided to a patient in any
calendar year.

(4) Under joint regulations to be prescribed by the administering Secretaries,
the services of Christian Science practitioners and nurses and services obtained
in Christian Science sanatoriums may be provided.

(5) Durable equipment, such as wheelchairs, iron lungs and hospital beds may
be provided on a rental basis.

(6) Inpatient mental health services may not (except as provided in subsection
(1)) be provided to a patient in excess of—

(A) 30 days in any year, in the case of a patient 19 years of age or older;

(B) 45 days in any year, in the case of a patient under 19 years of age;
or

(C) 150 days in any year, in the case of inpatient mental health services
provided as residential treatment care.

(7) Services in connection with nonemergency inpatient hospital care may not
be provided if such services are available at a facility of the uniformed services
located within a 40-mile radius of the residence of the patient, except that those
services may be provided in any case in which another insurance plan or pro-
gram provides primary coverage for those services.

(8) Services of pastoral counselors, family and child counselors, or marital
counselors (other than certified marriage and family therapists) may not be pro-
vided unless the patient has been referred to the counselor by a medical doctor
for treatment of a specific problem with the results of that treatment to be com-
municated back to the medical doctor who made the referral and services of cer-
tified marriage and family therapists may be provided consistent with such
rules as may be prescribed by the Secretary of Defense, including credentialing
criteria and a requirement that the therapists accept payment under this sec-
tion as full payment for all services provided.



PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS 81
Title 10 United States Code §1079

(9) Special education may not be provided, except when provided as secondary
to the active psychiatric treatment on an institutional inpatient basis.

(10) Therapy or counseling for sexual dysfunctions or sexual inadequacies
may not be provided.

(11) Treatment of obesity may not be provided if obesity is the sole or major
condition treated.

(12) Surgery which improves physical appearance but is not expected to sig-
nificantly restore functions (including mammary augmentation, face lifts, and
sex gender changes) may not be provided, except that—

(A) breast reconstructive surgery following a mastectomy may be pro-
vided;

(B) reconstructive surgery to correct serious deformities caused by con-
genital anomalies or accidental injuries may be provided; and

(C) neoplastic surgery may be provided.

(13) Any Service or supply which is not medically or psychologically necessary
to prevent, diagnose, or treat a mental or physical illness, injury, or bodily mal-
function as assessed or diagnosed by a physician, dentist, clinical psychologist,
certified marriage and family therapist, optometrist, podiatrist, certified nurse-
midwife, certified nurse practitioner, or certified clinical social worker, as appro-
priate, may not be provided, except as authorized in paragraph (4). Pursuant
to an agreement with the Secretary of Health and Human Services and under
such regulations as the Secretary of Defense may prescribe, the Secretary of De-
fense may waive the operation of this paragraph in connection with clinical
trials sponsored or approved by the National Institutes of Health if the Sec-
retary of Defense determines that such a waiver will promote access by covered
beneficiaries to promising new treatments and contribute to the development of
such treatments.

(14) The prohibition contained in section 1077(b)(3) of this title shall not
apply in the case of a member or former member of the uniformed services.

(15) Electronic cardio-respiratory home monitoring equipment (apnea mon-
itors) for home use may be provided if a physician prescribes and supervises the
use of the monitor for an infant—

(A) who has had an apparent life-threatening event,

(B) who is a subsequent sibling of a victim of sudden infant death syn-

drome,

(C) whose birth weight was 1,500 grams or less, or

(D) who is a pre-term infant with pathologic apnea,
in which case the coverage may include the cost of the equipment, hard copy
analysis of physiological alarms, professional visits, diagnostic testing, family
training on how to respond to apparent life threatening events, and assistance
necessary for proper use of the equipment.

(16) Hospice care may be provided only in the manner and under the condi-
tions provided in section 1861(dd) of the Social Security Act (42 U.S.C.
1395x(dd)).

(b) Plans covered by subsection (a) shall include provisions for payment by the pa-
tient of the following amounts:

(1) $25 for each admission to a hospital, or the amount the patient would
have been charged under section 1078(a) of this title had the care being paid
for been obtained in a hospital of the uniformed services, whichever amount is
the greater. The Secretary of Defense may exempt a patient from paying such
amount if the hospital to which the patient is admitted does not impose a legal
obligation on any of its patients to pay for inpatient care.

(2) Except as provided in clause (3), the first $150 each fiscal year of the
charges for all types of care authorized by subsection (a) and received while in
an outpatient status and 20 percent of all subsequent charges for such care dur-
ing a fiscal year. Notwithstanding the preceding sentence, in the case of a de-
pendent of an enlisted member in a pay grade below E-5, the initial deductible
each fiscal year under this paragraph shall be limited to $50.

(3) A family group of two or more persons covered by this section shall not
be required to pay collectively more than the first $300 (or in the case of the
family group of an enlisted member in a pay grade below E-5, the first $100)
each fiscal year of the charges for all types of care authorized by subsection (a)
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and received while in an outpatient status and 20 percent of the additional
charges for such care during a fiscal year.

(4) $25 for surgical care that is authorized by subsection (a) and received
while in an outpatient status and that has been designated (under joint regula-
tions to be prescribed by the administering Secretaries) as care to be treated
as inpatient care for purposes of this subsection. Any care for which payment
is made under this clause shall not be considered to be care received while in
an outpatient status for purposes of clauses (2) and (3).

(5) An individual or family group of two or more persons covered by this sec-
tion may not be required by reason of this subsection to pay a total of more
than $1,000 for health care received during any fiscal year under a plan under
subsection (a).

(¢) The methods for making payment under subsection (b) shall be prescribed
under joint regulations issued by the administering Secretaries.

(d)(1) The Secretary of Defense shall establish a program to provide extended ben-
efits for eligible dependents, which may include the provision of comprehensive
health care services, including case management services, to assist in the reduction
of the disabling effects of a qualifying condition of an eligible dependent. Registra-
tion shall be required to receive the extended benefits.

(2) The Secretary of Defense, after consultation with the other administering Sec-
retaries, shall promulgate regulations to carry out this subsection.

(3) In this subsection:

(A) The term “eligible dependent” means a dependent of a member of the uni-
formed services on active duty for a period of more than 30 days, as described
in subparagraph (A), (D), or (I) of section 1072(2) of this title, who has a quali-
fying condition.

(B) The term “qualifying condition” means the condition of a dependent who
is moderately or severely mentally retarded, has a serious physical disability,
or has an extraordinary physical or psychological condition.

(e) Extended benefits for eligible dependents under subsection (d) may include
comprehensive health care services (including services necessary to maintain, or
minimize or prevent deterioration of, function of the patient) and case management
services with respect to the qualifying condition of such a dependent, and include,
to the extent such benefits are not provided under provisions of this chapter other
than under this section, the following:

(1) Diagnosis.

(2) Inpatient, outpatient, and comprehensive home health s other than part-
time or intermittent services (within the meaning of such terms as used in the
second sentence of section 1861(m) of the Social Security Act).

(3) Training, rehabilitation, special education, and assistive technology de-
vices.

(4) Institutional care in private nonprofit, public, and State institutions and
facilities and, if appropriate, transportation to and from such institutions and
facilities.

(5) Custodial care, notwithstanding the prohibition in section 1077(b)(1) of
this title.

(6) Respite care for the primary caregiver of the eligible dependent.

(7) Such other services and supplies as determined appropriate by the Sec-
retary, notwithstanding the limitations in subsection (a)(13).

(f)(1) Members shall be required to share in the cost of any benefits provided to
their dependents under subsection (d) as follows:

(A) Members in the lowest enlisted pay grade shall be required to pay the
first $25 incurred each month, and members in the highest commissioned pay
grade shall be required to pay the first $250 incurred each month. The amounts
to be paid by members in all other pay grades shall be determined under regu-
lations to be prescribed by the Secretary of Defense in consultation with the ad-
ministering Secretaries.

(B) A member who has more than one dependent incurring expenses in a
given month under a plan covered by subsection (d) shall not be required to pay
an amount greater than would be required if the member had only one such
dependent.
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(2) In the case of extended benefits provided under paragraph (3) or (4) of sub-
section (e) to a dependent of a member of the uniformed services—

(A) the Government’s share of the total cost of providing such benefits in any
month shall not exceed $2,500, except for costs that a member is exempt from
paying under paragraph (3); and

(B) the member shall pay (in addition to any amount payable under para-
graph (1)) the amount, if any, by which the amount of such total cost for the
month exceeds the Government’s maximum share under subparagraph (A).

(3) A member of the uniformed services who incurs expenses under paragraph (2)
for a month for more than one dependent shall not be required to pay for the month
under subparagraph (B) of that paragraph an amount greater than the amount the
member would otherwise be required to pay under that subparagraph for the month
if the member were incurring expenses under that subparagraph for only one de-
pendent.

(4) To qualify for extended benefits under paragraph (3) or (4) of subsection (e),
a dependent of a member of the uniformed services shall be required to use public
facilities to the extent such facilities are available and adequate, as determined
under joint regulations of the administering Secretaries.

(5) The Secretary of Defense, in consultation with the other administering Secre-
taries, shall prescribe regulations to carry out this subsection.

(g) When a member dies while he is eligible for receipt of hostile fire pay under
section 310 of title 37 or from a disease or injury incurred while eligible for such
pay, his dependents who are receiving benefits under a plan covered by subsection
(d) shall continue to be eligible for such benefits until they pass their twenty-first
birthday. In addition, when a member dies while on active duty for a period of more
than 30 days, the member’s dependents who are receiving benefits under a plan cov-
ered by subsection (a) shall continue to be eligible for such benefits during the
three-year period beginning on the date of the death of the member.

(h)(1) Except as provided in paragraphs (2) and (3), payment for a charge for serv-
ices by an individual health care professional (or other noninstitutional health care
provider) for which a claim is submitted under a plan contracted for under sub-
section (a) shall be equal to an amount determined to be appropriate, to the extent
practicable, in accordance with the same reimbursement rules as apply to payments
for similar services under title XVIII of the Social Security Act (42 U.S.C. 1395 et
seq.). The Secretary of Defense shall determine the appropriate payment amount
under this paragraph in consultation with the other administering Secretaries.

(2) The Secretary of Defense, in consultation with the other administering Secre-
taries, shall prescribe regulations to provide for such exceptions to the payment lim-
itations under paragraph (1) as the Secretary determines to be necessary to assure
that covered beneficiaries retain adequate access to health care services. Such ex-
ceptions may include the payment of amounts higher than the amount allowed
under paragraph (1) when enrollees in managed care programs obtain covered emer-
gency services from nonparticipating providers. To provide a suitable transition from
the payment methodologies in effect before February 10, 1996, to the methodology
required by paragraph (1), the amount allowable for any service may not be reduced
by more than 15 percent below the amount allowed for the same service during the
immediately preceding 12-month period (or other period as established by the Sec-
retary of Defense).

(3) In addition to the authority provided under paragraph (2), the Secretary of De-
fense may authorize the commander of a facility of the uniformed services, the lead
agent (if other than the commander), and the health care contractor to modify the
payment limitations under paragraph (1) for certain health care providers when nec-
essary to ensure both the availability of certain services for covered beneficiaries
and lower costs than would otherwise be incurred to provide the services.

(4)(A) The Secretary of Defense, in consultation with the other administering Sec-
retaries, shall prescribe regulations to establish limitations (similar to the limita-
tions established under title XVIII of the Social Security Act (42 U.S.C. 1395 et
seq.)) on beneficiary liability for charges of an individual health care professional
(or other noninstitutional health care provider). With the consent of the health care
provider, the Secretary is also authorized to reduce the authorized payment for cer-
tain health care services below the amount otherwise required by the payment limi-
tations under paragraph (1).
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(B) The regulations shall include a restriction that prohibits an individual health
care professional (or other noninstitutional health care provider) from billing a bene-
ficiary for services for more than the amount that is equal to—

(i) the excess of the limiting charge (as defined in section 1848(g)(2) of the
Social Security Act (42 U.S.C. 1395w-4(g)(2))) that would be applicable if the
services had been provided by the professional (or other provider) as an indi-
vidual health care professional (or other noninstitutional health care provider)
on a nonassignment-related basis under part B of title XVIII of such Act over
the amount that is payable by the United States for those services under this
subsection, plus

(i) any unpaid amounts of deductibles or copayments that are payable di-
rectly to the professional (or other provider) by the beneficiary.

(5) To assure access to care for all covered beneficiaries, the Secretary of Defense,
in consultation with the other administering Secretaries, shall designate specific
rates for reimbursement for services in certain localities if the Secretary determines
that without payment of such rates access to health care services would be severely
impaired. Such a determination shall be based on consideration of the number of
providers in a locality who provide the services, the number of such providers who
are CHAMPUS participating providers, the number of covered beneficiaries under
CHAMPUS in the locality, the availability of military providers in the location or
a nearby location, and any other factors determined to be relevant by the Secretary.

(i)(1) The limitation in subsection (a)(6) does not apply in the case of inpatient
mental health services—

(A) provided under the program for the handicapped under subsection (d);

(B) provided as partial hospital care; or

(C) provided pursuant to a waiver authorized by the Secretary of Defense be-
cause of extraordinary medical or psychological circumstances that are con-
firmed by a health professional who is not a Federal employee after a review,
pursuant to regulations prescribed by the Secretary of Defense which takes into
account the appropriate level of care for the patient, the intensity of services
required by the patient, and the availability of that care.

(2) Notwithstanding subsection (b) or section 1086(b) of this title, the Secretary
of Defense (after consulting with the other administering Secretaries) may prescribe
separate payment requirements (including deductibles, copayments, and cata-
strophic limits) for the provision of mental health services to persons covered by this
section or section 1086 of this title. The payment requirements may vary for dif-
ferent categories of covered beneficiaries, by type of mental health service provided,
and based on the location of the covered beneficiaries.

(3)8 Except in the case of an emergency,® the Secretary of Defense shall require
preadmission authorization before inpatient mental health services may be provided
to persons covered by this section or section 1086 of this title. In the case of the
provision of emergency inpatient mental health services, approval for the continu-
ation of such services shall be required within 72 hours after admission. 10

(3)(1) A benefit may not be paid under a plan covered by this section in the case
of a person enrolled in, or covered by, any other insurance, medical service, or
health plan, including any plan offered by a third-party payer (as defined in section
1095(h)(1) of this title), to the extent that the benefit is also a benefit under the
other plan, except in the case of a plan administered under title XIX of the Social
Security Act (42 U.S.C. 1396 et seq.).

(2) The amount to be paid to a provider of services for services provided under
a plan covered by this section shall be determined under joint regulations to be pre-

8 Effective October 1, 2003, P.L. 107-314, §701(a)(1), inserts “(A)”.

9 Effective October 1, 2003, P.L. 107-314, §701(a)(2), strikes out “Except in the case of an
emergency,” and substitutes “Except as provided in subparagraph (B),”.

10 Effective October 1, 2003, P.L. 107-314, §701(a)(3), adds:

(B) Preadmission authorization for inpatient mental health services is not required under sub-
paragraph (A) in the following cases:

(1) In the case of an emergency.

(ii) In a case in which any benefits are payable for such services under part A of title XVIII
of the Social Security Act (42 U.S.C. 1395c et seq.), subject to subparagraph (C).

(C) In a case of inpatient mental health services to which subparagraph (B)(ii) applies, the
Secretary shall require advance authorization for a continuation of the provision of such services
after benefits cease to be payable for such services under such part A.”
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scribed by the administering Secretaries which provide that the amount of such pay-
ments shall be determined to the extent practicable in accordance with the same
reimbursement rules as apply to payments to providers of services of the same type
under title XVIII of the Social Security Act (42 U.S.C. 1395 et seq.).

(3) A contract for a plan covered by this section shall include a clause that pro-
hibits each provider of services under the plan from billing any person covered by
the plan for any balance of charges for services in excess of the amount paid for
those services under the joint regulations referred to in paragraph (2), except for
any unpaid amounts of deductibles or copayments that are payable directly to the
provider by the person.

(4) In this subsection, the term “provider of services” means a hospital, skilled
nursing facility, comprehensive outpatient rehabilitation facility, home health agen-
cy, hospice program (as defined in section 1861(dd)(2) of the Social Security Act (42
U.S.C. 1395x(dd)(2))), or other institutional facility providing services for which pay-
ment may be made under a plan covered by this section.

(k) A plan covered by this section may include provision of liver transplants (in-
cluding the cost of acquisition and transportation of the donated liver) in accordance
with this subsection. Such a liver transplant may be provided if—

(1) the transplant is for a dependent considered appropriate for that proce-
dure by the Secretary of Defense in consultation with the other administering
Secretaries and such other entities as the Secretary considers appropriate; and

(2) the transplant is to be carried out at a health-care facility that has been
approved for that purpose by the Secretary of Defense after consultation with
the other administering Secretaries and such other entities as the Secretary
considers appropriate.

(1)(1) Contracts entered into under subsection (a) shall also provide for medical
care for dependents of former members of the uniformed services who are author-
ized to receive medical and dental care under section 1076(e) of this title in facilities
of the uniformed services.

(2) Except as provided in paragraph (3), medical care in the case of a dependent
described in section 1076(e) shall be furnished under the same conditions and sub-
ject to the same limitations as medical care furnished under this section to spouses
and children of members of the uniformed services described in the first sentence
of subsection (a).

(3) Medical care may be furnished to a dependent pursuant to paragraph (1) only
for an injury, illness, or other condition described in section 1076(e) of this title.

(m)(1) Subject to paragraph (2), the Secretary of Defense may, upon request, make
payments under this section for a charge for services for which a claim is submitted
under a plan contracted for under subsection (a) to a hospital that does not impose
a legal obligation on any of its patients to pay for such services.

(2) A payment under paragraph (1) may not exceed the average amount paid for
comparable services in the geographic area in which the hospital is located or, if
no comparable services are available in that area, in an area similar to the area
in which the hospital is located.

(3) The Secretary of Defense shall periodically review the billing practices of each
hospital the Secretary approves for payment under this subsection to ensure that
the hospital’s practices of not billing patients for payment are not resulting in in-
creased costs to the Government.

(4) The Secretary of Defense may require each hospital the Secretary approves for
payment under this subsection to provide evidence that it has sources of revenue
to cover unbilled costs.

(n) The Secretary of Defense may enter into contracts (or amend existing con-
tracts) with fiscal intermediaries under which the intermediaries agree to organize
and operate, directly or through subcontractors, managed health care networks for
the provision of health care under this chapter. The managed health care networks
shall include cost containment methods, such as utilization review and contracting
for care on a discounted basis.

(0)(1) Health care services provided pursuant to this section or section 1086 of this
title (or pursuant to any other contract or project under the Civilian Health and
Medical Program of the Uniformed Services) may not include services determined
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under the CHAMPUS Peer Review Organization program to be not medically or
psychologically necessary.

(2) The Secretary of Defense, after consulting with the other administering Secre-
taries, may adopt or adapt for use under the CHAMPUS Peer Review Organization
program, as the Secretary considers appropriate, any of the quality and utilization
review requirements and procedures that are used by the Peer Review Organization
program under part B of title XI of the Social Security Act (42 U.S.C. 1320c et seq.).

(p)(1) Subject to such exceptions as the Secretary of Defense considers necessary,
coverage for medical care under this section for the dependents referred to in sub-
section (a) of a member of the uniformed services referred to in section 1074(c)(3)
of this title who are residing with the member, and standards with respect to timely
access to such care, shall be comparable to coverage for medical care and standards
for timely access to such care under the managed care option of the TRICARE pro-
gram known as TRICARE Prime.

(2) The Secretary of Defense shall enter into arrangements with contractors under
the TRICARE program or with other appropriate contractors for the timely and effi-
cient processing of claims under this subsection.

(3) The Secretary of Defense shall consult with the other administering Secre-
taries in the administration of this subsection.

(q) Subject to subsection (a), a physician or other health care practitioner who is
eligible to receive reimbursement for services provided under medicare (as defined
in section 1086(d)(3)(C) of this title) shall be considered approved to provide medical
care authorized under this section and section 1086 of this title unless the admin-
istering Secretaries have information indicating medicare, TRICARE, or other Fed-
eral health care program integrity violations by the physician or other health care
practitioner.

§1079a. CHAMPUS: treatment of refunds and other amounts collected

All refunds and other amounts collected in the administration of the Civilian
Health and Medical Program of the Uniformed Services shall be credited to the ap-
propriation available for that program for the fiscal year in which the refund or
amount is collected.

§1086. Contracts for health benefits for certain members, former members,
and their dependents

(a) To assure that health benefits are available for the persons covered by sub-
section (c), the Secretary of Defense, after consulting with the other administering
Secretaries, shall contract under the authority of this section for health benefits for
those persons under the same insurance, medical service, or health plans he con-
tracts for under section 1079(a) of this title. However, eye examinations may not be
provided under such plans for persons covered by subsection (c).

(b) For persons covered by this section the plans contracted for under section
1079(a) of this title shall contain the following provisions for payment by the pa-
tient:

(1) Except as provided in clause (2), the first $150 each fiscal year of the
charges for all types of care authorized by this section and received while in
an outpatient status and 25 percent of all subsequent charges for such care dur-
ing a fiscal year.

(2) A family group of two or more persons covered by this section shall not
be required to pay collectively more than the first $300 each fiscal year of the
charges for all types of care authorized by this section and received while in
an outpatient status and 25 percent of the additional charges for such care dur-
ing a fiscal year.

(3) 25 percent of the charges for inpatient care. The Secretary of Defense may
exempt a patient from paying such charges if the hospital to which the patient
is admitted does not impose a legal obligation on any of its patients to pay for
inpatient care.

(4) A member or former member of a uniformed service covered by this sec-
tion by reason of section 1074(b) of this title, or an individual or family group
of two or more persons covered by this section, may not be required to pay a
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total of more than $7,500 for health care received during any fiscal year under
a plan contracted for under section 1079(a) of this title.

(c) Except as provided in subsection (d), the following persons are eligible for

health benefits under this section:
(1) Those covered by sections 1074(b) and 1076(b) of this title, except those
covered by section 1072(2)(E) of this title.
(2) A dependent (other than a dependent covered by section 1072(2)(E) of this
title) of a member of a uniformed service—
(A) who died while on active duty for a period of more than 30 days; or
(B) who died from an injury, illness, or disease incurred or aggravated—
(i) while on active duty under a call or order to active duty of 30 days
or less, on active duty for training, or on inactive duty training; or
(i1) while traveling to or from the place at which the member is to
perform, or has performed, such active duty, active duty for training,
or inactive duty training.
(3) A dependent covered by clause (F), (G), or (H) of section 1072(2) of this
title who is not eligible under paragraph (1).

(d)(1) A person who is entitled to hospital insurance benefits under part A of title
XVIII of the Social Security Act (42 U.S.C. 1395c et seq.) is not eligible for health
benefits under this section.

(2) The prohibition contained in paragraph (1) shall not apply to a person referred
to in subsection (¢) who—

(A) is enrolled in the supplementary medical insurance program under part
B of such title (42 U.S.C. 1395j et seq.); and

(B) in the case of a person under 65 years of age, is entitled to hospital insur-
ance benefits under part A of title XVIII of the Social Security Act pursuant
to subparagraph (A) or (C) of section 226(b)(2) of such Act (42 U.S.C. 426(b)(2))
or section 226A(a) of such Act (42 U.S.C. 426-1(a)).

(3)(A) Subject to subparagraph (B), if a person described in paragraph (2) receives
medical or dental care for which payment may be made under medicare and a plan
contracted for under subsection (a), the amount payable for that care under the plan
shall be the amount of the actual out-of-pocket costs incurred by the person for that
care over the sum of—

(i) the amount paid for that care under medicare; and
(ii) the total of all amounts paid or payable by third party payers other than
medicare.

(B) The amount payable for care under a plan pursuant to subparagraph (A) may
not exceed the total amount that would be paid under the plan if payment for that
care were made solely under the plan.

(C) In this paragraph:

(i) the term “medicare” means title XVIII of the Social Security Act (42 U.S.C.
1395 et seq.).

(ii) the term “third party payer” has the meaning given such term in section
1095(h)(1) of this title.

(4) The administering Secretaries shall develop a mechanism by which persons de-
scribed in subparagraph (B) of paragraph (2) who do not satisfy the condition speci-
fied in subparagraph (A) of such paragraph are promptly notified of their ineligi-
bility for health benefits under this section. In developing the notification mecha-
nism, the administering Secretaries shall consult with the administrator of the
Health Care Financing Administration.

(e) A person covered by this section may elect to receive inpatient medical care
either in (1) Government facilities, under the conditions prescribed in sections 1074
and 1076-1078 of this title, or (2) the facilities provided under a plan contracted for
under this section. However, under joint regulations issued by the administering
Secretaries, the right to make this election may be limited for those persons residing
in an area where adequate facilities of the uniformed service are available. In addi-
tion, subsections (b) and (c) of section 1080 of this title shall apply in making the
determination whether to issue a nonavailability of health care statement for a per-
son covered by this section.

(f) The provisions of section 1079(h) of this title shall apply to payments for serv-
ices by an individual health-care professional (or other noninstitutional health-care
provider) under a plan contracted for under subsection (a).
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(g) Section 1079(j) of this title shall apply to a plan contracted for under this sec-
tion, except that no person eligible for health benefits under this section may be de-
nied benefits under this section with respect to care or treatment for any service-
connected disability which is compensable under chapter 11 of title 38 solely on the
basis that such person is entitled to care or treatment for such disability in facilities
of the Department of Veterans Affairs.

(h)(1) Subject to paragraph (2), the Secretary of Defense may, upon request, make
payments under this section for a charge for services for which a claim is submitted
under a plan contracted for under subsection (a) to a hospital that does not impose
a legal obligation on any of its patients to pay for such services.

(2) A payment under paragraph (1) may not exceed the average amount paid for
comparable services in the geographic area in which the hospital is located or, if
no comparable services are available in that area, in an area similar to the area
in which the hospital is located.

(3) The Secretary of Defense shall periodically review the billing practices of each
hospital the Secretary approves for payment under this subsection to ensure that
the hospital’s practices of not billing patients for payment are not resulting in in-
creased costs to the Government.

(4) The Secretary of Defense may require each hospital the Secretary approves for
payment under this subsection to provide evidence that it has sources of revenue
to cover unbilled costs.

S B3 S S B3 S S

§2556. Shelter for homeless; incidental services

(a)(1) The Secretary of a military department may make military installations
under his jurisdiction available for the furnishing of shelter to persons without ade-
quate shelter. The Secretary may, incidental to the furnishing of such shelter, pro-
vide services as described in subsection (b). Shelter and incidental services provided
under this section may be provided without reimbursement.

(2) The Secretary concerned shall carry out this section in cooperation with appro-
priate State and local governmental entities and charitable organizations. The Sec-
retary shall, to the maximum extent practicable, use the services and personnel of
such entities and organizations in determining to whom and the circumstances
under which shelter is furnished under this section.

(b) Services that may be provided incident to the furnishing of shelter under this
section are the following:

(1) Utilities.

(2) Bedding.

(3) Security.

(4) Transportation.

(5) Renovation of facilities.

(6) Minor repairs undertaken specifically to make suitable space available for
shelter to be provided under this section.

(7) Property liability insurance.

(c¢) Shelter and incidental services may only be provided under this section to the
extent that the Secretary concerned determines will not interfere with military pre-
paredness or ongoing military functions.

(d) The Secretary concerned may provide bedding for support of shelters for the
homeless that are operated by entities other than the Department of Defense. Bed-
ding may be provided under this subsection without reimbursement, but may only
be provided to the extent that the Secretary determines that the provision of such
bedding will not interfere with military requirements.

(e) The Secretary of Defense shall prescribe regulations for the administration of
this section.

[Internal References.—S.S. Act §§465(a) and 1866(a) cite title 10, U.S. Code, and

S.S. Act §§2(a), 1002(a), 1402(a), 1602(a)[Statel, and §1612(a) have footnotes to title
10, U.S. Code.]
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———

Title 11 United States Code

Bankruptcy

§523. Exceptions to discharge
(a) A discharge under section 727, 1141,,11 1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor from any debt—

(5) to a spouse, former spouse, or child of the debtor, for alimony to, mainte-
nance for, or support of such spouse or child, in connection with a separation
agreement, divorce decree or other order of a court of record, determination
made in accordance with State or territorial law by a governmental unit, or
property settlement agreement, but not to the extent that—

(A) such debt is assigned to another entity, voluntarily, by operation of
law, or otherwise (other than debts assigned pursuant to section 402(a)(26)
of the Social Security Act, or any such debt which has been assigned to the
Federal Government or to a State or any political subdivision of such
State); or

(B) such debt includes a liability designated as alimony, maintenance, or
support, unless such liability is actually in the nature of alimony, mainte-
nance, or support;

ES S ES ES S ES
[Internal Reference.—S.S. Act §456(b) cites title 11, U.S. Code.]

———

Title 14 United States Code

Coast Guard

§707. Temporary members of the Reserve; disability or death benefits

(e) In administering section 8133 of title 5, for a person covered by this section—

(3) the Secretary of Labor shall inform the Commissioner of Social Security
whenever a claim is filed and eligibility for compensation is established under
subsection (a)(2) or (a)(3) of section 8133 of title 5. The Commissioner of Social
Security shall then certify to the Secretary of Labor whether or not the member
concerned was fully or currently insured under title II of the Social Security Act
at the time of the member’s death.

11 As in original. One comma should be stricken.
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[Internal Reference.—The catchline for S.S. Act §201 has a footnote referring to
title 14, U.S. Code.]

————

Title 18 United States Code

Crimes And Criminal Procedure
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CHAPTER 11—BRIBERY, GRAFT, AND CONFLICTS OF INTEREST
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§203. Compensation to Members of Congress, officers, and others in matters
affecting the Government
(a) Whoever, otherwise than as provided by law for the proper discharge of official
duties, directly or indirectly—

(1) demands, seeks, receives, accepts, or agrees to receive or accept any com-
pensation for any representational services, as agent or attorney or otherwise,
rendered or to be rendered either personally or by another—

(A) at a time when such person is a Member of Congress, Member of Con-
gress Elect, Delegate, Delegate Elect, Resident Commissioner, or Resident
Commissioner Elect; or

(B) at a time when such person is an officer or employee or Federal judge
of the United States in the executive, legislative, or judicial branch of the
Government, or in any agency of the United States,

in relation to any proceeding, application, request for a ruling or other deter-
mination, contract, claim, controversy, charge, accusation, arrest, or other par-
ticular matter in which the United States is a party or has a direct and sub-
stantial interest, before any department, agency, court, court-martial, officer, or
any civil, military, or naval commission; or

(2) knowingly gives, promises, or offers any compensation for any such rep-
resentational services rendered or to be rendered at a time when the person to
whom the compensation is given, promised, or offered, is or was such a Member,
Member Elect, Delegate, Delegate Elect, Commissioner, Commissioner Elect,
Federal judge, officer, or employee;

shall be subject to the penalties set forth in section 216 of this title.
(b) Whoever, otherwise than as provided by law for the proper discharge of official
duties, directly or indirectly—

(1) demands, seeks, receives, accepts, or agrees to receive or accept any com-
pensation for any representational services, as agent or attorney or otherwise,
rendered or to be rendered either personally or by another, at a time when such
person is an officer or employee of the District of Columbia, in relation to any
proceeding, application, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest, or other particular matter in
which the District of Columbia is a party or has a direct and substantial inter-
est, before any department, agency, court, officer, or commission; or

(2) knowingly gives, promises, or offers any compensation for any such serv-
ices rendered or to be rendered at a time when the person to whom the com-
pensation is given, promised, or offered, is or was an officer or employee of the
District of Columbia;

shall be subject to the penalties set forth in section 216 of this title.
(c) A special Government employee shall be subject to subsections (a) and (d) only
in relation to a particular matter involving a specific party or parties—

(1) in which such employee has at any time participated personally and sub-
stantially as a Government employee or as a special Government employee
through decision, approval, disapproval, recommendation, the rendering of ad-
vice, investigation or otherwise; or

(2) which is pending in the department or agency of the Government in which
such employee is serving except that paragraph (2) of this subsection shall not
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apply in the case of a special Government employee who has served in such de-
partment or agency no more than sixty days during the immediately preceding
period of three hundred and sixty-five consecutive days.

(d) Nothing in this section prevents an officer or employee, including a special
Government employee, from acting, with or without compensation, as agent or attor-
ney for or otherwise representing his parents, spouse, child, or any person for whom,
or for any estate for which, he is serving as guardian, executor, administrator, trust-
ee, or other personal fiduciary except—

(1) in those matters in which he has participated personally and substantially
as a Government employee or as a special Government employee through deci-
sion, approval, disapproval, recommendation, the rendering of advice, investiga-
tion, or otherwise; or

(2) in those matters that are the subject of his official responsibility,

subject to approval by the Government official responsible for appointment to his
position.

(e) Nothing in this section prevents a special Government employee from acting
as agent or attorney for another person in the performance of work under a grant
by, or a contract with or for the benefit of, the United States if the head of the de-
partment or agency concerned with the grant or contract certifies in writing that
the national interest so requires and publishes such certification in the Federal Reg-
ister.

(f) Nothing in this section prevents an individual from giving testimony under
oath or from making statements required to be made under penalty of perjury.

ES B3 ES ES B3 ES ES

§205. Activities of officers and employees in claims against and other mat-
ters affecting the Government

(a) Whoever, being an officer or employee of the United States in the executive,
legislative, or judicial branch of the Government or in any agency of the United
States, other than in the proper discharge of his official duties—

(1) acts as agent or attorney for prosecuting any claim against the United
States, or receives any gratuity, or any share of or interest in any such claim,
in consideration of assistance in the prosecution of such claim; or

(2) acts as agent or attorney for anyone before any department, agency, court,
court-martial, officer, or civil, military, or naval commission in connection with
any covered matter in which the United States is a party or has a direct and
substantial interest;

shall be subject to the penalties set forth in section 216 of this title.

(b) Whoever, being an officer or employee of the District of Columbia or an officer
or employee of the Office of the United States Attorney for the District of Columbia,
otherwise than in the proper discharge of official duties—

(1) acts as agent or attorney for prosecuting any claim against the District
of Columbia, or receives any gratuity, or any share of or interest in any such
claim in consideration of assistance in the prosecution of such claim; or

(2) acts as agent or attorney for anyone before any department, agency, court,
officer, or commission in connection with any covered matter in which the Dis-
trict of Columbia is a party or has a direct and substantial interest;

shall be subject to the penalties set forth in section 216 of this title.

(c) A special Government employee shall be subject to subsections (a) and (b) only
in relation to a covered matter involving a specific party or parties—

(1) in which he has at any time participated personally and substantially as
a Government employee or special Government employee through decision, ap-
proval, disapproval, recommendation, the rendering of advice, investigation, or
otherwise; or

(2) which is pending in the department or agency of the Government in which
he is serving.

Paragraph (2) shall not apply in the case of a special Government employee who
has served in such department or agency no more than sixty days during the imme-
diately preceding period of three hundred and sixty-five consecutive days.
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(d)(1) Nothing in subsection (a) or (b) prevents an officer or employee, if not incon-
sistent with the faithful performance of that officer’s or employee’s duties, from act-
ing without compensation as agent or attorney for, or otherwise representing—

(A) any person who is the subject of disciplinary, loyalty, or other personnel
administration proceedings in connection with those proceedings; or

(B) except as provided in paragraph (2), any cooperative, voluntary, profes-
sional, recreational, or similar organization or group not established or operated
for profit, if a majority of the organization’s or group’s members are current offi-
cers or employees of the United States or of the District of Columbia, or their
spouses or dependent children.

(2) Paragraph (1)(B) does not apply with respect to a covered matter that—

(A) is a claim under subsection (a)(1) or (b)(1);

(B) is a judicial or administrative proceeding where the organization or group
is a party; or

(C) involves a grant, contract, or other agreement (including a request for any
such grant, contract, or agreement) providing for the disbursement of Federal
funds to the organization or group.

(e) Nothing in subsection (a) or (b) prevents an officer or employee, including a
special Government employee, from acting, with or without compensation, as agent
or attorney for, or otherwise representing, his parents, spouse, child, or any person
for whom, or for any estate for which, he is serving as guardian, executor, adminis-
trator, trustee, or other personal fiduciary except—

(1) in those matters in which he has participated personally and substantially
as a Government employee or special Government employee through decision,
approval, disapproval, recommendation, the rendering of advice, investigation,
or otherwise, or

(2) in those matters which are the subject of his official responsibility,

subject to approval by the Government official responsible for appointment to his
position.

(f) Nothing in subsection (a) or (b) prevents a special Government employee from
acting as agent or attorney for another person in the performance of work under
a grant by, or a contract with or for the benefit of, the United States if the head
of the department or agency concerned with the grant or contract certifies in writing
that the national interest so requires and publishes such certification in the Federal
Register.

(g) Nothing in this section prevents an officer or employee from giving testimony
under oath or from making statements required to be made under penalty for per-
jury or contempt.

(h) For the purpose of this section, the term “covered matter” means any judicial
or other proceeding, application, request for a ruling or other determination, con-
tract, claim, controversy, investigation, charge, accusation, arrest, or other par-
ticular matter.

§207. Restrictions on former officers, employees, and elected officials of the
executive and legislative branches
(a) RESTRICTIONS ON ALL OFFICERS AND EMPLOYEES OF THE EXECUTIVE BRANCH
AND CERTAIN OTHER AGENCIES.—
(1) PERMANENT RESTRICTIONS ON REPRESENTATION ON PARTICULAR MATTERS.—
Any person who is an officer or employee (including any special Government
employee) of the executive branch of the United States (including any inde-
pendent agency of the United States), or of the District of Columbia, and who,
after the termination of his or her service or employment with the United
States or the District of Columbia, knowingly makes, with the intent to influ-
ence, any communication to or appearance before any officer or employee of any
department, agency, court, or court-martial of the United States or the District
of Columbia, on behalf of any other person (except the United States or the Dis-
trict of Columbia) in connection with a particular matter—
(A) in which the United States or the District of Columbia is a party or
has a direct and substantial interest,
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(B) in which the person participated personally and substantially as such
officer or employee, and

(C) which involved a specific party or specific parties at the time of such
participation,

shall be punished as provided in section 216 of this title.

(2) TWO-YEAR RESTRICTIONS CONCERNING PARTICULAR MATTERS UNDER OFFI-
CIAL RESPONSIBILITY.—Any person subject to the restrictions contained in para-
graph (1) who, within 2 years after the termination of his or her service or em-
ployment with the United States or the District of Columbia, knowingly makes,
with the intent to influence, any communication to or appearance before any of-
ficer or employee of any department, agency, court, or court-martial of the
United States or the District of Columbia, on behalf of any other person (except
the United States or the District of Columbia), in connection with a particular
matter—

(A) in which the United States or the District of Columbia is a party or
has a direct and substantial interest,

(B) which such person knows or reasonably should know was actually
pending under his or her official responsibility as such officer or employee
within a period of 1 year before the termination of his or her service or em-
ployment with the United States or the District of Columbia, and

(C) which involved a specific party or specific parties at the time it was
so pending,

shall be punished as provided in section 216 of this title.
(3) CLARIFICATION OF restrictions.—The restrictions contained in paragraphs (1)
and (2) shall apply—

(A) in the case of an officer or employee of the executive branch of the United
States (including any independent agency), only with respect to communications
to or appearances before any officer or employee of any department, agency,
court, or court- martial of the United States on behalf of any other person (ex-
cept the United States), and only with respect to a matter in which the United
States is a party or has a direct and substantial interest; and

(B) in the case of an officer or employee of the District of or court of the Dis-
trict of Columbia on behalf of any other person (except the District of Colum-
bia), and only with respect to a matter in which the District of Columbia is a
party or has a direct and substantial interest. 12

(b) ONE-YEAR RESTRICTIONS ON AIDING OR ADVISING.—

(1) IN GENERAL.—Any person who is a former officer or employee of the execu-
tive branch of the United States (including any independent agency) and is sub-
ject to the restrictions contained in subsection (a)(1), or any person who is a
former officer or employee of the legislative branch or a former Member of Con-
gress, who personally and substantially participated in any ongoing trade or
treaty negotiation on behalf of the United States within the 1-year period pre-
ceding the date on which his or her service or employment with the United
States terminated, and who had access to information concerning such trade or
treaty negotiation which is exempt from disclosure under section 552 of title 5,
which is so designated by the appropriate department or agency, and which the
person knew or should have known was so designated, shall not, on the basis
of that information, knowingly represent, aid, or advise any other person (ex-
cept the United States) concerning such ongoing trade or treaty negotiation for
a period of 1 year after his or her service or employment with the United States
terminates. Any person who violates this subsection shall be punished as pro-
vided in section 216 of this title.

(2) DEFINITION.—For purposes of this paragraph—

(A) the term “trade negotiation” means negotiations which the President
determines to undertake to enter into a trade agreement pursuant to sec-
tion 1102 of the Omnibus Trade and Competitiveness Act of 1988, and does
not include any action taken before that determination is made; and

(B) the term “treaty” means an international agreement made by the
President that requires the advice and consent of the Senate.

12 Alignment as in original.
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(¢) ONE YEAR RESTRICTIONS ON CERTAIN SENIOR PERSONNEL OF THE EXECUTIVE
BRANCH AND INDEPENDENT AGENCIES.—

(1) RESTRICTIONS.—In addition to the restrictions set forth in subsections (a)
and (b), any person who is an officer or employee (including any special Govern-
ment employee) of the executive branch of the United States (including an inde-
pendent agency), who is referred to in paragraph (2), and who, within 1 year
after the termination of his or her service or employment as such officer or em-
ployee, knowingly makes, with the intent to influence, any communication to or
appearance before any officer or employee of the department or agency in which
such person served within 1 year before such termination, on behalf of any
other person (except the United States), in connection with any matter on which
such person seeks official action by any officer or employee of such department
or agency, shall be punished as provided in section 216 of this title.

(2) PERSONS TO WHOM RESTRICTIONS APPLY.—(A) Paragraph (1) shall apply to
a person (other than a person subject to the restrictions of subsection (d))—

(i) employed at a rate of pay specified in or fixed according to subchapter
IT of chapter 53 of title 5,

(ii) employed in a position which is not referred to in clause (i) and for
which the basic rate of pay, exclusive of any locality-based pay adjustment
under section 5302 of title 5 (or any comparable adjustment pursuant to in-
terim authority of the President), is equal to or greater than the rate of
basic pay payable for level 5 of the Senior Executive Service,

(iii) appointed by the President to a position under section 105(a)(2)(B)
of title 3 or by the Vice President to a position under section 106(a)(1)(B)
of title 3,

(iv) employed in a position which is held by an active duty commissioned
officer of the uniformed services who is serving in a grade or rank for which
the pay grade (as specified in section 201 of title 37) is pay grade 0-7 or
above; or

(v) assigned from a private sector organization to an agency under chap-
ter 37 of title 5.

(B) Paragraph (1) shall not apply to a special Government employee who
serves less than 60 days in the 1-year period before his or her service or em-
ployment as such employee terminates.

(C) At the request of a department or agency, the Director of the Office of
Government Ethics may waive the restrictions contained in paragraph (1) with
respect to any position, or category of positions, referred to in clause (ii) or (iv)
of subparagraph (A), in such department or agency if the Director determines
that—

(i) the imposition of the restrictions with respect to such position or posi-
tions would create an undue hardship on the department or agency in ob-
taining qualified personnel to fill such position or positions, and

(ii) granting the waiver would not create the potential for use of undue
influence or unfair advantage.

(d) RESTRICTIONS ON VERY SENIOR PERSONNEL OF THE EXECUTIVE BRANCH AND
INDEPENDENT AGENCIES.—

(1) RESTRICTIONS.—In addition to the restrictions set forth in subsections (a)
and (b), any person who—

(A) serves in the position of Vice President of the United States,

(B) is employed in a position in the executive branch of the United States
(including any independent agency) at a rate of pay payable for level I of
the Executive Schedule or employed in a position in the Executive Office
of the President at a rate of pay payable for level II of the Executive Sched-
ule, or

(C) is appointed by the President to a position under section 105(a)(2)(A)
of title 3 or by the Vice President to a position under section 106(a)(1)(A)
of title 3,

and who, within 1 year after the termination of that person’s service in that
position, knowingly makes, with the intent to influence, any communication to
or appearance before any person described in paragraph (2), on behalf of any
other person (except the United States), in connection with any matter on which
such person seeks official action by any officer or employee of the executive
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branch of the United States, shall be punished as provided in section 216 of this
title.

(2) PERSONS WHO MAY NOT BE CONTACTED.—The persons referred to in para-
graph (1) with respect to appearances or communications by a person in a posi-
tion described in subparagraph (A), (B), or (C) of paragraph (1) are—

(A) any officer or employee of any department or agency in which such
person served in such position within a period of 1 year before such person’s
service or employment with the United States Government terminated, and

(B) any person appointed to a position in the executive branch which is
listed in section 5312, 5313, 5314, 5315, or 5316 of title 5.

(e) RESTRICTIONS ON MEMBERS OF CONGRESS AND OFFICERS AND EMPLOYEES OF
THE LEGISLATIVE BRANCH.—

(1) MEMBERS OF CONGRESS AND ELECTED OFFICERS.—(A) Any person who is
a Member of Congress or an elected officer of either House of Congress and who,
within 1 year after that person leaves office, knowingly makes, with the intent
to influence, any communication to or appearance before any of the persons de-
scribed in subparagraph (B) or (C), on behalf of any other person (except the
United States) in connection with any matter on which such former Member of
Congress or elected officer seeks action by a Member, officer, or employee of ei-
ther House of Congress, in his or her official capacity, shall be punished as pro-
vided in section 216 of this title.

(B) The persons referred to in subparagraph (A) with respect to appearances
or communications by a former Member of Congress are any Member, officer,
or employee of either House of Congress, and any employee of any other legisla-
tive office of the Congress.

(C) The persons referred to in subparagraph (A) with respect to appearances
or communications by a former elected officer are any Member, officer, or em-
ployee of the House of Congress in which the elected officer served.

(2) PERSONAL STAFF.—(A) Any person who is an employee of a Senator or an
employee of a Member of the House of Representatives and who, within 1 year
after the termination of that employment, knowingly makes, with the intent to
influence, any communication to or appearance before any of the persons de-
scribed in subparagraph (B), on behalf of any other person (except the United
States) in connection with any matter on which such former employee seeks ac-
tion by a Member, officer, or employee of either House of Congress, in his or
her official capacity, shall be punished as provided in section 216 of this title.

(B) The persons referred to in subparagraph (A) with respect to appearances
or communications by a person who is a former employee are the following:

(i) the Senator or Member of the House of Representatives for whom that
person was an employee; and

(i) any employee of that Senator or Member of the House of Representa-
tives.

(3) COMMITTEE STAFF.—Any person who is an employee of a committee of
Congress and who, within 1 year after the termination of that person’s employ-
ment on such committee, knowingly makes, with the intent to influence, any
communication to or appearance before any person who is a Member or an em-
ployee of that committee or who was a Member of the committee in the year
immediately prior to the termination of such person’s employment by the com-
mittee, on behalf of any other person (except the United States) in connection
with any matter on which such former employee seeks action by a Member, offi-
cer, or employee of either House of Congress, in his or her official capacity, shall
be punished as provided in section 216 of this title.

(4) LEADERSHIP STAFF.—(A) Any person who is an employee on the leadership
staff of the House of Representatives or an employee on the leadership staff of
the Senate and who, within 1 year after the termination of that person’s em-
ployment on such staff, knowingly makes, with the intent to influence, any com-
munication to or appearance before any of the persons described in subpara-
graph (B), on behalf of any other person (except the United States) in connec-
tion with any matter on which such former employee seeks action by a Member,
officer, or employee of either House of Congress, in his or her official capacity,
shall be punished as provided in section 216 of this title.

(B) The persons referred to in subparagraph (A) with respect to appearances
or communications by a former employee are the following:
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(i) in the case of a former employee on the leadership staff of the House
of Representatives, those persons are any Member of the leadership of the
House of Representatives and any employee on the leadership staff of the
House of Representatives; and

(i1) in the case of a former employee on the leadership staff of the Senate,
those persons are any Member of the leadership of the Senate and any em-
ployee on the leadership staff of the Senate.

(5) OTHER LEGISLATIVE OFFICES.—(A) Any person who is an employee of any
other legislative office of the Congress and who, within 1 year after the termi-
nation of that person’s employment in such office, knowingly makes, with the
intent to influence, any communication to or appearance before any of the per-
sons described in subparagraph (B), on behalf of any other person (except the
United States) in connection with any matter on which such former employee
seeks action by any officer or employee of such office, in his or her official capac-
ity, shall be punished as provided in section 216 of this title.

(B) The persons referred to in subparagraph (A) with respect to appearances
or communications by a former employee are the employees and officers of the
former legislative office of the Congress of the former employee.

(6) LIMITATION ON RESTRICTIONS.—The restrictions contained in paragraphs
(2), (3), and (4) apply only to acts by a former employee who, for at least 60
days, in the aggregate, during the 1-year period before that former employee’s
service as such employee terminated, was paid a rate of basic pay equal to or
greater than an amount which is 75 percent of the basic rate of pay payable
for a Member of the House of Congress in which such employee was employed.

(B) The restrictions contained in paragraph (5) apply only to acts by a former
employee who, for at least 60 days, in the aggregate, during the 1-year period
before that former employee’s service as such employee terminated, was em-
ployed in a position for which the rate of basic pay, exclusive of any locality-
based pay adjustment under section 5302 of title 5 (or any comparable adjust-
ment pursuant to interim authority of the President), is equal to or greater than
the basic rate of pay payable for level 5 of the Senior Executive Service.

(7) DEFINITIONS.—As used in this subsection—

(A) the term “committee of Congress” includes standing committees, joint
committees, and select committees;

(B) a person is an employee of a House of Congress if that person is an
employee of the Senate or an employee of the House of Representatives;

(C) the term “employee of the House of Representatives” means an em-
ployee of a Member of the House of Representatives, an employee of a com-
mittee of the House of Representatives, an employee of a joint committee
of the Congress whose pay is disbursed by the Clerk of the House of Rep-
resentatives, and an employee on the leadership staff of the House of Rep-
resentatives;

(D) the term “employee of the Senate” means an employee of a Senator,
an employee of a committee of the Senate, an employee of a joint committee
of the Congress whose pay is disbursed by the Secretary of the Senate, and
an employee on the leadership staff of the Senate;

(E) a person is an employee of a Member of the House of Representatives
if that person is an employee of a Member of the House of Representatives
under the clerk hire allowance;

(F) a person is an employee of a Senator if that person is an employee
in a position in the office of a Senator;

(G) the term “employee of any other legislative office of the Congress”
means an officer or employee of the Architect of the Capitol, the United
States Botanic Garden, the General Accounting Office, the Government
Printing Office, the Library of Congress, the Office of Technology Assess-
ment, the Congressional Budget Office, the Copyright Royalty Tribunal, the
United States Capitol Police, and any other agency, entity, or office in the
legislative branch not covered by paragraph (1), (2), (3), or (4) of this sub-
section;

(H) the term “employee on the leadership staff of the House of Represent-
atives” means an employee of the office of a Member of the leadership of
the House of Representatives described in subparagraph (L), and any elect-
ed minority employee of the House of Representatives;



PROVISIONS AFFECTING SOCIAL SECURITY PROGRAMS 97
Title 18 United States Code §207

(I) the term “employee on the leadership staff of the Senate” means an
employee of the office of a Member of the leadership of the Senate described
in subparagraph (M);

(J) the term “Member of Congress” means a Senator or a Member of the
House of Representatives;

(K) the term “Member of the House of Representatives” means a Rep-
resentative in, or a Delegate or Resident Commissioner to, the Congress;

(L) the term “Member of the leadership of the House of Representatives”
means the Speaker, majority leader, minority leader, majority whip, minor-
ity whip, chief deputy majority whip, chief deputy minority whip, chairman
of the Democratic Steering Committee, chairman and vice chairman of the
Democratic Caucus, chairman, vice chairman, and secretary of the Repub-
lican Conference, chairman of the Republican Research Committee, and
chairman of the Republican Policy Committee, of the House of Representa-
tives (or any similar position created on or after the effective date set forth
in section 102(a) of the Ethics Reform Act of 1989);

(M) the term “Member of the leadership of the Senate” means the Vice
President, and the President pro tempore, Deputy President pro tempore,
majority leader, minority leader, majority whip, minority whip, chairman
and secretary of the Conference of the Majority, chairman and secretary of
the Conference of the Minority, chairman and co-chairman of the Majority
Policy Committee, and chairman of the Minority Policy Committee, of the
Senate (or any similar position created on or after the effective date set
forth in section 102(a) of the Ethics Reform Act of 1989).

(f) RESTRICTIONS RELATING TO FOREIGN ENTITIES.—

(1) RESTRICTIONS.—Any person who is subject to the restrictions contained in
subsection (c), (d), or (e) and who knowingly, within 1 year after leaving the po-
sition, office, or employment referred to in such subsection—

(A) represents a foreign entity before any officer or employee of any de-
partment or agency of the United States with the intent to influence a deci-
sion of such officer or employee in carrying out his or her official duties,
or

(B) aids or advises a foreign entity with the intent to influence a decision
of any officer or employee of any department or agency of the United
States, in carrying out his or her official duties,

shall be punished as provided in section 216 of this title.

(2) SPECIAL RULE FOR TRADE REPRESENTATIVE.—With respect to a person who
is the United States Trade Representative or Deputy United States Trade Rep-
resentative, the restrictions described in paragraph (1) shall apply to rep-
resenting, aiding, or advising foreign entities at any time after the termination
of that person’s service as the United States Trade Representative.

(3) DEFINITION.—For purposes of this subsection, the term “foreign entity”
means the government of a foreign country as defined in section 1(e) of the For-
eign Agents Registration Act of 1938, as amended, or a foreign political party
as defined in section 1(f) of that Act.

(g) SPECIAL RULES FOR DETAILEES.—For purposes of this section, a person who
is detailed from one department, agency, or other entity to another department,
agency, or other entity shall, during the period such person is detailed, be deemed
to be an officer or employee of both departments, agencies, or such entities.

(h) DESIGNATIONS OF SEPARATE STATUTORY AGENCIES AND BUREAUS.—

(1) DESIGNATIONS.—For purposes of subsection (¢) and except as provided in
paragraph (2), whenever the Director of the Office of Government Ethics deter-
mines that an agency or bureau within a department or agency in the executive
branch exercises functions which are distinct and separate from the remaining
functions of the department or agency and that there exists no potential for use
of undue influence or unfair advantage based on past Government service, the
Director shall by rule designate such agency or bureau as a separate depart-
ment or agency. On an annual basis the Director of the Office of Government
Ethics shall review the designations and determinations made under this sub-
paragraph and, in consultation with the department or agency concerned, make
such additions and deletions as are necessary. Departments and agencies shall
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cooperate to the fullest extent with the Director of the Office of Government
Ethics in the exercise of his or her responsibilities under this paragraph.

(2) INAPPLICABILITY OF DESIGNATIONS.—No agency or bureau within the Exec-
utive Office of the President may be designated under paragraph (1) as a sepa-
rate department or agency. No designation under paragraph (1) shall apply to
persons referred to in subsection (¢)(2)(A)() or (iii).

(i) DEFINITIONS.—For purposes of this section—

(1) the term “officer or employee”, when used to describe the person to whom
a communication is made or before whom an appearance is made, with the in-
tent to influence, shall include—

(A) in subsections (a), (¢), and (d), the President and the Vice President;
and

(B) in subsection (f), the President, the Vice President, and Members of
Congress,

(2) the term “participated” means an action taken as an officer or employee
through decision, approval, disapproval, recommendation, the rendering of ad-
vice, investigation, or other such action; and

(3) the term “particular matter” includes any investigation, application, re-
quest for a ruling or determination, rulemaking, contract, controversy, claim,
charge, accusation, arrest, or judicial or other proceeding.

(j) EXCEPTIONS.—

(1) OFFICIAL GOVERNMENT DUTIES.—The restrictions contained in this section
shall not apply to acts done in carrying out official duties on behalf of the
United States or the District of Columbia or as an elected official of a State or
local government.

(2) STATE AND LOCAL GOVERNMENTS AND INSTITUTIONS, HOSPITALS , AND ORGA-
NIZATIONS.—The restrictions contained in subsections (c¢), (d), and (e) shall not
apply to acts done in carrying out official duties as an employee of—

(A) an agency or instrumentality of a State or local government if the ap-
pearance, communication, or representation is on behalf of such govern-
ment, or

(B) an accredited, degree-granting institution of higher education, as de-
fined in section 101 of the Higher Education Act of 196513, or a hospital
or medical research organization, exempted and defined under section
501(c)(3) of the Internal Revenue Code of 1986 !4, if the appearance, com-
munication, or representation is on behalf of such institution, hospital, or
organization.

(3) INTERNATIONAL ORGANIZATIONS.—The restrictions contained in this section
shall not apply to an appearance or communication on behalf of, or advice or
aid to, an international organization in which the United States participates,
if the Secretary of State certifies in advance that such activity is in the interests
of the United States.

(4) SPECIAL KNOWLEDGE.—The restrictions contained in subsections (c), (d),
and (e) shall not prevent an individual from making or providing a statement,
which is based on the individual’s own special knowledge in the particular area
that is the subject of the statement, if no compensation is thereby received

(5) EXCEPTION FOR SCIENTIFIC OR TECHNOLOGICAL INFORMATION.—The restric-
tions contained in subsections (a), (¢), and (d) shall not apply with respect to
the making of communications solely for the purpose of furnishing scientific or
technological information, if such communications are made under procedures
acceptable to the department or agency concerned or if the head of the depart-
ment or agency concerned with the particular matter, in consultation with the
Director of the Office of Government Ethics, makes a certification, published in
the Federal Register, that the former officer or employee has outstanding quali-
fications in a scientific, technological, or other technical discipline, and is acting
with respect to a particular matter which requires such qualifications, and that
the national interest would be served by the participation of the former officer
or employee. For purposes of this paragraph, the term “officer or employee” in-
cludes the Vice President.

13P.L. 89-329.
14See P.L. 83-591, §501 (c)(3)(this volume).
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(6) EXCEPTION FOR TESTIMONY.—Nothing in this section shall prevent an indi-
vidual from giving testimony under oath, or from making statements required
to be made under penalty of perjury. Notwithstanding the preceding sentence—

(A) a former officer or employee of the executive branch of the United
States (including any independent agency) who is subject to the restrictions
contained in subsection (a)(1) with respect to a particular matter may not,
except pursuant to court order, serve as an expert witness for any other
person (except the United States) in that matter; and

(B) a former officer or employee of the District of Columbia who is subject
to the restrictions contained in subsection (a)(1) with respect to a particular
matter may not, except pursuant to court order, serve as an expert witness
for any other person (except the District of Columbia) in that matter.

(7) POLITICAL PARTIES AND CAMPAIGN COMMITTEES.—(A) Except as provided in
subparagraph (B), the restrictions contained in subsections (c), (d), and (e) shall
not apply to a communication or appearance made solely on behalf of a can-
didate in his or her capacity as a candidate, an authorized committee, a na-
tional committee, a national Federal campaign committee, a State committee,
or a political party.

(B) Subparagraph (A) shall not apply to—

(i) any communication to, or appearance before, the Federal Election
Commission by a former officer or employee of the Federal Election
Commission; or

(i1) a communication or appearance made by a person who is subject
to the restrictions contained in subsections (c), (d), or (e) if, at the time
of the communication or appearance, the person is employed by a per-
son or entity other than—

(I) a candidate, an authorized committee, a national committee,
a national Federal campaign committee, a State committee, or a
political party; or

(II) a person or entity who represents, aids, or advises only per-
sons or entities described in subclause (I).

(C) For purposes of this paragraph—

(i) the term “candidate” means any person who seeks nomination for
election, or election, to Federal or State office or who has authorized
others to explore on his or her behalf the possibility of seeking nomina-
tion for election, or election, to Federal or State office;

(i1) the term “authorized committee” means any political committee
designated in writing by a candidate as authorized to receive contribu-
tions or make expenditures to promote the nomination for election, or
the election, of such candidate, or to explore the possibility of seeking
nomination for election, or the election, of such candidate, except that
a political committee that receives contributions or makes expenditures
to promote more than 1 candidate may not be designated as an author-
ized committee for purposes of subparagraph (A);

(iii) the term “national committee” means the organization which, by
virtue of the bylaws of a political party, is responsible for the day-to-
day operation of such political party at the national level;

(iv) the term “national Federal campaign committee” means an orga-
nization that, by virtue of the bylaws of a political party, is established
primarily for the purpose of providing assistance, at the national level,
to candidates nominated by that party for election to the office of Sen-
ator or Representative in, or Delegate or Resident Commissioner to, the
Congress;

(v) the term “State committee” means the organization which, by vir-
tue of the bylaws of a political party, is responsible for the day-to-day
operation of such political party at the State level;

(vi) the term “political party” means an association, committee, or or-
ganization that nominates a candidate for election to any Federal or
State elected office whose name appears on the election ballot as the
candidate of such association, committee, or organization; and

(vii) the term “State” means a State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any territory or
possession of the United States.
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(k)(1)(A) The president may grant a waiver of a restriction imposed by this section
to any officer or employee described in paragraph (2) if the President determines
and certifies in writing that it is in the public interest to grant the waiver and that
the services of the officer or employee are critically needed for the benefit of the
Federal Government. Not more than 25 officers and employees currently employed
by the Federal Government at any one time may have been granted waivers under
this paragraph.

(B) A waiver granted under this paragraph to any person shall apply only with
respect to activities engaged in by that person after that person’s Federal Govern-
ment employment is terminated and only to that person’s employment at a Govern-
ment-owned, contractor operated entity with which the person served as an officer
or employee immediately before the person’s Federal Government employment
began.

(2) Waivers under paragraph (1) may be granted only to civilian officers and em-
ployees of the executive branch, other than officers and employees in the Executive
Office of the President.

(3) A certification under paragraph (1) shall take effect upon its publication in the
Federal Register and shall identify—

(A) the officer or employee covered by the waiver by name and by position,
and
(B) the reasons for granting the waiver.
A copy of the certification shall also be provided to the Director of the Office of Gov-
ernment Ethics.

(4) The President may not delegate the authority provided by this subsection.

(5)(A) Each person granted a waiver under this subsection shall prepare reports,
in accordance with subparagraph (B), stating whether the person has engaged in ac-
tivities otherwise prohibited by this section for each six-month period described in
subparagraph (B), and if so, what those activites were.

(B)3) A report under subparagraph (A) shall cover each six-month period begin-
ning on the date of the termination of the person’s Federal Government employment
(with respect to which the waiver under this subsection was granted) and ending
two years after that date. Such report shall be filed with the President and the Di-
rector of the Office of Government Ethics not later than 60 days after the end of
the six-month period covered by the report. All reports filed with the Director under
this paragraph shall be made available for public inspection and copying.

(ii) Notwithstanding clause (i), a waiver granted under this paragraph to any per-
son who was an officer or employee of Lawrence Livermore National Laboratory, Los
Alamos National Laboratory, or Sandia National Laboratory immediately before the
person’s Federal Government employment began shall apply to that person’s em-
ployment by any such national laboratory after the person’s employment by the Fed-
eral Government terminated.

(C) If a person fails to file any report in accordance with subparagraphs (A) and
(B), the President shall revoke the waiver and shall notify the person of the revoca-
tion. The revocation shall take effect upon the person’s receipt of the notification
and shall remain in effect until the report is filed.

(D) Any person who is granted a waiver under this subsection shall be ineligible
for appointment in the civil service unless all reports required of such person by
subparagraphs (A) and (B) have been filed.

(E) As used in this subsection, the term “civil service” has the meaning given that
term in section 2101 of title 5.

(1) COoNTRACT ADVICE BY FORMER DETAILS.—Whoever, being an employee of a pri-
vate sector organization assigned to an agency under chapter 37 of title 5, within
one year after the end of that assignment, knowingly represents or aids, counsels,
or assists in representing any other person (except the United States) in connection
with any contract with that agency shall be punished as provided in section 216 of
this title.

§208. Acts affecting a personal financial interest

(a) Except as permitted by subsection (b) hereof, whoever, being an officer or em-
ployee of the executive branch of the United States Government, or of any inde-
pendent agency of the United States, a Federal Reserve bank director, officer, or
employee, or an officer or employee of the District of Columbia, including a special
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Government employee, participates personally and substantially as a Government
officer or employee, through decision, approval, disapproval, recommendation, the
rendering of advice, investigation, or otherwise, in a judicial or other proceeding, ap-
plication, request for a ruling or other determination, contract, claim, controversy,
charge, accusation, arrest, or other particular matter in which, to his knowledge, he,
his spouse, minor child, general partner, organization in which he is serving as offi-
cer, director, trustee, general partner or employee, or any person or organization
with whom he is negotiating or has any arrangement concerning prospective em-
ployment, has a financial interest—

Shall be subject to the penalties set forth in section 216 of this title.

(b) Subsection (a) shall not apply—

(1) if the officer or employee first advises the Government official responsible
for appointment to his or her position of the nature and circumstances of the
judicial or other proceeding, application, request for a ruling or other deter-
mination, contract, claim, controversy, charge, accusation, arrest, or other par-
ticular matter and makes full disclosure of the financial interest and receives
in advance a written determination made by such official that the interest is
not so substantial as to be deemed likely to affect the integrity of the services
which the Government may expect from such officer or employee;

(2) if, by regulation issued by the Director of the Office of Government Ethics,
applicable to all or a portion of all officers and employees covered by this sec-
tion, and published in the Federal Register, the financial interest has been ex-
empted from the requirements of subsection (a) as being too remote or too in-
consequential to affect the integrity of the services of the Government officers
or employees to which such regulation applies;

(3) in the case of a special Government employee serving on an advisory com-
mittee within the meaning of the Federal Advisory Committee Act (including
an individual being considered for an appointment to such a position), the offi-
cial responsible for the employee’s appointment, after review of the financial
disclosure report filed by the individual pursuant to the Ethics in Government
Act of 1978, certifies in writing that the need for the individual’s services out-
weighs the potential for a conflict of interest created by the financial interest
involved; or

(4) if the financial interest that would be affected by the particular matter
involved is that resulting solely from the interest of the officer or employee, or
his or her spouse or minor child, in birthrights—

(A) in an Indian tribe, band, nation, or other organized group or commu-
nity, including any Alaska Native village corporation as defined in or estab-
lished pursuant to the Alaska Native Claims Settlement Act, which is rec-
ognized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians,

(B) in an Indian allotment the title to which is held in trust by the
United States or which is inalienable by the allottee without the consent
of the United States, or

(C) in an Indian claims fund held in trust or administered by the United
States,

if the particular matter does not involve the Indian allotment or claims fund
or the Indian tribe, band, nation, organized group or community, or Alaska Na-
tive village corporation as a specific party or parties.

(c)(1) For the purpose of paragraph (1) of subsection (b), in the case of class A
and B directors of Federal Reserve banks, the Board of Governors of the Federal
Reserve System shall be deemed to be the Government official responsible for ap-
pointment.

(2) The potential availability of an exemption under any particular paragraph of
subsection (b) does not preclude an exemption being granted pursuant to another
paragraph of subsection (b).

(d)(1) Upon request, a copy of any determination granting an exemption under
subsection (b)(1) or (b)(3) shall be made available to the public by the agency grant-
ing the exemption pursuant to the procedures set forth in section 105 of the Ethics
in Government Act of 1978. In making such determination available, the agency
may withhold from disclosure any information contained in the determination that
would be exempt from disclosure under section 552 of title 5. For purposes of deter-
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minations under subsection (b)(3), the information describing each financial interest
shall be no more extensive than that required of the individual in his or her finan-
cial disclosure report under the Ethics in Government Act of 1978.

(2) The Office of Government Ethics, after consultation with the Attorney General,
shall issue uniform regulations for the issuance of waivers and exemptions under
subsection (b) which shall—

(A) list and describe exemptions; and

(B) provide guidance with respect to the types of interests that are not so sub-
stantial as to be deemed likely to affect the integrity of the services the Govern-
ment may expect from the employee.

§209. Salary of Government officials and employees payable only by United
States

(a) Whoever receives any salary, or any contribution to or supplementation of sal-
ary, as compensation for his services as an officer or employee of the executive
branch of the United States Government, of any independent agency of the United
States, or of the District of Columbia, from any source other than the Government
of the United States, except as may be contributed out of the treasury of any State,
county, or municipality; or

Whoever, whether an individual, partnership, association, corporation, or other or-
ganization pays, makes any contribution to, or in any way supplements, the salary
of any such officer or employee under circumstances which would make its receipt
a violation of this subsection—

Shall be subject to the penalties set forth in section 216 of this title.

(b) Nothing herein prevents an officer or employee of the executive branch of the
United States Government, or of any independent agency of the United States, or
of the District of Columbia, from continuing to participate in a bona fide pension,
retirement, group life, health or accident insurance, profit-sharing, stock bonus, or
other employee welfare or benefit plan maintained by a former employer.

(c) This section does not apply to a special Government employee or to an officer
or employee of the Government serving without compensation, whether or not he
is a special Government employee, or to any person paying, contributing to, or
supplementing his salary as such.

(d) This section does not prohibit payment or acceptance of contributions, awards,
or other expenses under the terms of chapter 41 of title 5.

(e) This section does not prohibit the payment of actual relocation expenses inci-
dent to participation, or the acceptance of same by a participant in an executive ex-
change or fellowship program in an executive agency: Provided, That such program
has been established by statute or Executive order of the President, offers appoint-
ments not to exceed three hundred and sixty-five days, and permits no extensions
in excess of ninety additional days or, in the case of participants in overseas assign-
ments, in excess of three hundred and sixty-five days.

(f) This section does not prohibit acceptance or receipt, by any officer or employee
injured during the commission of an offense described in section 351 or 1751 of this
title, of contributions or payments from an organization which is described in sec-
tion 501(c)(3) of the Internal Revenue Code of 1954 and which is exempt from tax-
ation under section 501(a) of such Code.

CHAPTER 37—ESPIONAGE AND CENSORSHIP

N
*
RTH
*

§792. Harboring or concealing persons

Whoever harbors or conceals any person who he knows, or has reasonable grounds
to believe or suspect, has committed, or is about to commit, an offense under sec-
tions 793 or 794 of this title, shall be fined under this title or imprisoned not more
than ten years, or both.
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§793. Gathering, transmitting or losing defense information

(a) Whoever, for the purpose of obtaining information respecting the national de-
fense with intent or reason to believe that the information is to be used to the injury
of the United States, or to the advantage of any foreign nation, goes upon, enters,
flies over, or otherwise obtains information concerning any vessel, aircraft, work of
defense, navy yard, naval station, submarine base, fueling station, fort, battery, tor-
pedo station, dockyard, canal, railroad, arsenal, camp, factory, mine, telegraph, tele-
phone, wireless, or signal station, building, office, research laboratory or station or
other place connected with the national defense owned or constructed, or in progress
of construction by the United States or under the control of the United States, or
of any of its officers, departments, or agencies, or within the exclusive jurisdiction
of the United States, or any place in which any vessel, aircraft, arms, munitions,
or other materials or instruments for use in time of war are being made, prepared,
repaired, stored, or are the subject of research or development, under any contract
or agreement with the United States, or any department or agency thereof, or with
any person on behalf of the United States, or otherwise on behalf of the United
States, or any prohibited place so designated by the President by proclamation in
time of war or in case of national emergency in which anything for the use of the
Army, Navy, or Air Force is being prepared or constructed or stored, information
as to which prohibited place the President has determined would be prejudicial to
the national defense; or

(b) Whoever, for the purpose aforesaid, and with like intent or reason to believe,
copies, takes, makes, or obtains, or attempts to copy, take, make, or obtain, any
sketch, photograph, photographic negative, blueprint, plan, map, model, instrument,
appliance, document, writing, or note of anything connected with the national de-
fense; or

(c) Whoever, for the purpose aforesaid, receives or obtains or agrees or attempts
to receive or obtain from any person, or from any source whatever, any document,
writing, code book, signal book, sketch, photograph, photographic negative, blue-
print, plan, map, model, instrument, appliance, or note, of anything connected with
the national defense, knowing or having reason to believe, at the time he receives
or obtains, or agrees or attempts to receive or obtain it, that it has been or will be
obtained, taken, made, or disposed of by any person contrary to the provisions of
this chapter; or

(d) Whoever, lawfully having possession of, access to, control over, or being en-
trusted with any document, writing, code book, signal book, sketch, photograph,
photographic negative, blueprint, plan, map, model, instrument, appliance, or note
relating to the national defense, or information relating to the national defense
which information the possessor has reason to believe could be used to the injury
of the United States or to the advantage of any foreign nation, willfully commu-
nicates, delivers, transmits or causes to be communicated, delivered, or transmitted
or attempts to communicate, deliver, transmit or cause to be communicated, deliv-
ered or transmitted the same to any person not entitled to receive it, or willfully
retains the same and fails to deliver it on demand to the officer or employee of the
United States entitled to receive it; or

(e) Whoever having unauthorized possession of, access to, or control over any doc-
ument, writing, code book, signal book, sketch, photograph, photographic negative,
blueprint, plan, map, model, instrument, appliance, or note relating to the national
defense, or information relating to the national defense which information the pos-
sessor has reason to believe could be used to the injury of the United States or to
the advantage of any foreign nation, willfully communicates, delivers, transmits or
causes to be communicated, delivered, or transmitted, or attempts to communicate,
deliver, transmit or cause to be communicated, delivered, or transmitted the same
to any person not entitled to receive it, or willfully retains the same and fails to
deliver it to the officer or employee of the United States entitled to receive it; or

(f) Whoever, being entrusted with or having lawful possession or control of any
document, writing, code book, signal book, sketch, photograph, photographic nega-
tive, blueprint, plan, map, model, instrument, appliance, note, or information, relat-
ing to the national defense, (1) through gross negligence permits the same to be re-
moved from its proper place of custody or delivered to anyone in violation of his
trust, or to be lost, stolen, abstracted, or destroyed, or (2) having knowledge that
the same has been illegally removed from its proper place of custody or delivered
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to anyone in violation of its trust, or lost, or stolen, abstracted, or destroyed, and
fails to make prompt report of such loss, theft, abstraction, or destruction to his su-
perior officer—

Shall be fined under this title or imprisoned not more than ten years, or both.

(g) If two or more persons conspire to violate any of the foregoing provisions of
this section, and one or more of such persons do any act to effect the object of the
conspiracy, each of the parties to such conspiracy shall be subject to the punishment
provided for the offense which is the object of such conspiracy.

(h)(1) Any person convicted of a violation of this section shall forfeit to the United
States, irrespective of any provision of State law, any property constituting, or de-
rived from, any proceeds the person obtained, directly or indirectly, from any foreign
government, or any faction or party or military or naval force within a foreign coun-
try, whether recognized or unrecognized by the United States, as the result of such
violation. For the purposes of this subsection, the term “State” includes a State of
the United States, the District of Columbia, and any commonwealth, territory, or
possession of the United States.

(2) The court, in imposing sentence on a defendant for a conviction of a violation
of this section, shall order that the defendant forfeit to the United States all prop-
erty described in paragraph (1) of this subsection.

(3) The provisions of subsections (b), (¢), and (e) through (p) of section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853(b),
(c), and (e)-(p)) shall apply to—

(A) property subject to forfeiture under this subsection;

(B) any seizure or disposition of such property; and

(C) any administrative or judicial proceeding in relation to such property,
if not inconsistent with this subsection.

(4) Notwithstanding section 524(c) of title 28, there shall be deposited in the
Crime Victims Fund in the Treasury all amounts from the forfeiture of property
under this subsection remaining after the payment of expenses for forfeiture and
sale authorized by law.

§794. Gathering or delivering defense information to aid foreign govern-
ment

(a) Whoever, with intent or reason to believe that it is to be used to the injury
of the United States or to the advantage of a foreign nation, communicates, delivers,
or transmits, or attempts to communicate, deliver, or transmit, to any foreign gov-
ernment, or to any faction or party or military or naval force within a foreign coun-
try, whether recognized or unrecognized by the United States, or to any representa-
tive, officer, agent, employee, subject, or citizen thereof, either directly or indirectly,
any document, writing, code book, signal book, sketch, photograph, photographic
negative, blueprint, plan, map, model, note, instrument, appliance, or information
relating to the national defense, shall be punished by death or by imprisonment for
any term of years or for life, except that the sentence of death shall not be imposed
unless the jury or, if there is no jury, the court, further finds that the offense re-
sulted in the identification by a foreign power (as defined in section 101(a) of the
Foreign Intelligence Surveillance Act of 1978) of an individual acting as an agent
of the United States and consequently in the death of that individual, or directly
concerned nuclear weaponry, military spacecraft or satellites, early warning sys-
tems, or other means of defense or retaliation against largescale attack; war plans;
communications intelligence or cryptographic information; or any other major weap-
ons system or major element of defense strategy.

(b) Whoever, in time of war, with intent that the same shall be communicated to
the enemy, collects, records, publishes, or communicates, or attempts to elicit any
information with respect to the movement, numbers, description, condition, or dis-
position of any of the Armed Forces, ships, aircraft, or war materials of the United
States, or with respect to the plans or conduct, or supposed plans or conduct of any
naval or military operations, or with respect to any works or measures undertaken
for or connected with, or intended for the fortification or defense of any place, or
any other information relating to the public defense, which might be useful to the
enemy, shall be punished by death or by imprisonment for any term of years or for
life.
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(c) If two or more persons conspire to violate this section, and one or more of such
persons do any act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be subject to the punishment provided for the offense which is the
object of such conspiracy.

(d)(1) Any person convicted of a violation of this section shall forfeit to the United
States irrespective of any provision of State law—

(A) any property constituting, or derived from, any proceeds the person ob-
tained, directly or indirectly, as the result of such violation, and
(B) any of the person’s property used, or intended to be used, in any manner
or part, to commit, or to facilitate the commission of, such violation.
For the purposes of this subsection, the term “State” includes a State of the United
States, the District of Columbia, and any commonwealth, territory, or possession of
the United States.

(2) The court, in imposing sentence on a defendant for a conviction of a violation
of this section, shall order that the defendant forfeit to the United States all prop-
erty described in paragraph (1) of this subsection.

(3) The provisions of subsections (b), (¢) and (e) through (p) of section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853(b),
(c), and (e)-(p)) shall apply to—

(A) property subject to forfeiture under this subsection;

(B) any seizure or disposition of such property; and

(C) any administrative or judicial proceeding in relation to such property,
if not inconsistent with this subsection.

(4) Notwithstanding section 524(c) of title 28, there shall be deposited in the
Crime Victims Fund in the Treasury all amounts from the forfeiture of property
under this subsection remaining after the payment of expenses for forfeiture and
sale authorized by law.

§795. Photographing and sketching defense installations

(a) Whenever, in the interests of national defense, the President defines certain
vital military and naval installations or equipment as requiring protection against
the general dissemination of information relative thereto, it shall be unlawful to
make any photograph, sketch, picture, drawing, map, or graphical representation of
such vital military and naval installations or equipment without first obtaining per-
mission of the commanding officer of the military or naval post, camp, or station,
or naval vessels, military and naval aircraft, and any separate military or naval
command concerned, or higher authority, and promptly submitting the product ob-
tained to such commanding officer or higher authority for censorship or such other
action as he may deem necessary.

(b) Whoever violates this section shall be fined under this title or imprisoned not
more than one year, or both.

§796. Use of aircraft for photographing defense installations

Whoever uses or permits the use of an aircraft or any contrivance used, or de-
signed for navigation or flight in the air, for the purpose of making a photograph,
sketch, picture, drawing, map, or graphical representation of vital military or naval
installations or equipment, in violation of section 795 of this title, shall be fined
under this title or imprisoned not more than one year, or both.

§797. Publication and sale of photographs of defense installations

On and after thirty days from the date upon which the President defines any vital
military or naval installation or equipment as being within the category con-
templated under section 795 of this title, whoever reproduces, publishes, sells, or
gives away any photograph, sketch, picture, drawing, map, or graphical representa-
tion of the vital military or naval installations or equipment so defined, without first
obtaining permission of the commanding officer of the military or naval post, camp,
or station concerned, or higher authority, unless such photograph, sketch, picture,
drawing, map, or graphical representation has clearly indicated thereon that it has
been censored by the proper military or naval authority, shall be fined under this
title or imprisoned not more than one year, or both.

§798. Disclosure of classified information

(a) Whoever knowingly and willfully communicates, furnishes, transmits, or other-
wise makes available to an unauthorized person, or publishes, or uses in any man-
ner prejudicial to the safety or interest of the United States or for the benefit of
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any foreign government to the detriment of the United States any classified infor-
mation—
(1) concerning the nature, preparation, or use of any code, cipher, or cryp-
tographic system of the United States or any foreign government; or
(2) concerning the design, construction, use, maintenance, or repair of any de-
vice, apparatus, or appliance used or prepared or planned for use by the United
States or any foreign government for cryptographic or communication intel-
ligence purposes; or
(3) concerning the communication intelligence activities of the United States
or any foreign government; or
(4) obtained by the process of communication intelligence from the commu-
nications of any foreign government, knowing the same to have been obtained
by such processes—

Shall be fined under this title or imprisoned not more than ten years, or both.

(b) As used in subsection (a) of this section—

The term “classified information” means information which, at the time of a viola-
tion of this section, is, for reasons of national security, specifically designated by a
United States Government Agency for limited or restricted dissemination or dis-
tribution;

The terms “code,” “cipher,” and “cryptographic system” include in their meanings,
in addition to their usual meanings, any method of secret writing and any mechan-
ical or electrical device or method used for the purpose of disguising or concealing
the contents, significance, or meanings of communications;

The term “foreign government” includes in its meaning any person or persons act-
ing or purporting to act for or on behalf of any faction, party, department, agency,
bureau, or military force of or within a foreign country, or for or on behalf of any
government or any person or persons purporting to act as a government within a
foreign country, whether or not such government is recognized by the United States;

The term “communication intelligence” means all procedures and methods used
in the interception of communications and the obtaining of information from such
communications by other than the intended recipients;

The term “unauthorized person” means any person who, or agency which, is not
authorized to receive information of the categories set forth in subsection (a) of this
section, by the President, or by the head of a department or agency of the United
States Government which is expressly designated by the President to engage in
communication intelligence activities for the United States.

(c) Nothing in this section shall prohibit the furnishing, upon lawful demand, of
information to any regularly constituted committee of the Senate or House of Rep-
resentatives of the United States of America, or joint committee thereof.

(d)(1) Any person convicted of a violation of this section shall forfeit to the United
States irrespective of any provision of State law—

(A) any property constituting, or derived from, any proceeds the person ob-
tained, directly or indirectly, as the result of such violation; and

(B) any of the person’s property used, or intended to be used, in any manner
or part, to commit, or to facilitate the commission of, such violation.

(2) The court, in imposing sentence on a defendant for a conviction of a violation
of this section, shall order that the defendant forfeit to the United States all prop-
erty described in paragraph (1).

(3) Except as provided in paragraph (4), the provisions of subsections (b), (¢), and
(e) through (p) of section 413 of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C. 853 (b), (c), and (e)-(p)), shall apply to—

(A) property subject to forfeiture under this subsection;

(B) any seizure or disposition of such property; and

(C) any administrative or judicial proceeding in relation to such property,
if not inconsistent with subsection.

(4) Notwithstanding section 524(c) of title 28, there shall be deposited in the
Crime Victims Fund established under section 1402 of the Victims of Crime Act of
1984 (42 U.S.C. 10601) all amounts from the forfeiture of property under this sub-
section remaining after the payment of expenses for forfeiture and sale authorized
by law.

” «
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(5) As used in this subsection, the term “State” means any State of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, and any terri-
tory or possession of the United States.

o3 1 e < .
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§1028. Fraud and related activity in connection with identification docu-
ments
(a) Whoever, in a circumstance described in subsection (c) of this section—

(1) knowingly and without lawful authority produces an identification docu-
ment or a false identification document;

(2) knowingly transfers an identification document or a false identification
document knowing that such document was stolen or produced without lawful
authority;

(3) knowingly possesses with intent to use unlawfully or transfer unlawfully
five or more identification documents (other than those issued lawfully for the
use of the possessor) or false identification documents;

(4) knowingly possesses an identification document (other than one issued
lawfully for the use of the possessor) or a false identification document, with
the intent such document be used to defraud the United States;

(5) knowingly produces, transfers, or possesses a document-making implement
with the intent such document-making implement will be used in the produc-
tion of a false identification document or another document-making implement
which will be so used,;

(6) knowingly possesses an identification document that is or appears to be
an identification document of the United States which is stolen or produced
without lawful authority knowing that such document was stolen or produced
without such authority; or

shall be punished as provided in subsection (b) of this section.

(7) knowingly transfers or uses, without lawful authority, a means of identi-
fication of another person with the intent to commit, or to aid or abet, any un-
lawful activity that constitutes a violation of Federal law, or that constitutes a
felony under any applicable State or local law;

(b) The punishment for an offense under subsection (a) of this section is—

(1) except as provided in paragraphs (3) and (4), a fine under this title or im-

prisonment for not more than 15 years , or both, if the offense is—
(A) the production or transfer of an identification document or false iden-
tification document that is or appears to be—
(i) an identification document issued by or under the authority of the
United States; or
(i1) a birth certificate, or a driver’s license or personal identification
card,;
(B) the production or transfer of more than five identification documents
or false identification documents;
(C) an offense under paragraph (5) of such subsection; or
(D) an offense under paragraph (7) of such subsection that involves the
transfer or use of 1 or more means of identification if, as a result of the
offense, any individual committing the offense obtains anything of value ag-
gregating $1,000 or more during any 1-year period;

(2) except as provided in paragraphs (3) and (4), a fine under this title or im-
prisonment for not more than three years, or both, if the offense is—

(A) any other production, transfer, or use of a means of identification, an
identification document, or a
(B) an offense under paragraph (3) or (7) of such subsection;

(3) a fine under this title or imprisonment for not more than 20 years, or
both, if the offense is committed—

(A) to facilitate a drug trafficking crime (as defined in section 929(a)(2));
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(B) in connection with a crime of violence (as defined in section 924(c)(3));
or

(C) after a prior conviction under this section becomes final;

(4) a fine under this title or imprisonment for not more than 25 years, or
both, if the offense is committed to facilitate an act of international terrorism
(as defined in section 2331(1) of this title);

(5) in the case of any offense under subsection (a), forfeiture to the United
States of any personal property used or intended to be used to commit the of-
fense; and

(6) a fine under this title or imprisonment for not more than one year, or
both, in any other case.

(c) The circumstance referred to in subsection (a) of this section is that—

(1) the identification document or false identification document is or appears
to be issued by or under the authority of the United States or the document-
making implement is designed or suited for making such an identification docu-
ment or false identification document;

(2) the offense is an offense under subsection (a)(4) of this section; or

(3) either—

(A) the production, transfer, possession, or use prohibited by this section
is in or affects interstate or foreign commerce, including the transfer of a
document by electronic means; or

(B) the means of identification, identification document, false identifica-
tion document, or document- making implement is transported in the mail
in the course of the production, transfer, possession, or use prohibited by
this section.

(d) In this section—

(1) the term “document-making implement” means any implement, impres-
sion, template, computer file, computer disc, electronic device, or computer
hardware or software, that is specifically configured or primarily used for mak-
ing an identification document, a false identification document, or another docu-
ment-making implement;

(2) the term “identification document” means a document made or issued by
or under the authority of the United States Government, a State, political sub-
division of a State, a foreign government, political subdivision of a foreign gov-
ernment, an international governmental or an international quasi- govern-
mental organization which, when completed with information concerning a par-
ticular individual, is of a type intended or commonly accepted for the purpose
of identification of individuals;

(3) the term “false identification document” means a document of a type in-
tended or commonly accepted for the purposes of identification of individuals
that—

(A) is not issued by or under the authority of a governmental entity; and

(B) appears to be issued by or under the authority of the United States
Government, a State, a political subdivision of a State, a foreign govern-
ment, a political subdivision of a foreign government, or an international
governmental or quasi-governmental organization;

(4) the term “means of identification” means any name or number that may
be used, alone or in conjunction with any other information, to identify a spe-
cific individual, including any—

(A) name, social security number, date of birth, official State or govern-
ment issued driver’s license or identification number, alien registration
number, government passport number, employer or taxpayer identification
number;

(B) unique biometric data, such as fingerprint, voice print, retina or iris
image, or other unique physical representation;

(C) unique electronic identification number, address, or routing code; or

(D) telecommunication identifying information or access device (as de-
fined in section 1029(e));

(5) the term “personal identification card” means an identification document
issued by a State or local government solely for the purpose of identification;

(6) the term “produce” includes alter, authenticate, or assemble;

(7) the term “transfer” includes selecting an identification document, false
identification document, or document-making implement and placing or direct-
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ing the placement of such identification document, false identification docu-
ment, or document-making implement on an online location where it is avail-
able to others; and

(8) the term “State” includes any State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, and any other commonwealth,
possession, or territory of the United States.

(e) This section does not prohibit any lawfully authorized investigative, protective,
or intelligence activity of a law enforcement agency of the United States, a State,
or a political subdivision of a State, or of an intelligence agency of the United
States, or any activity authorized under chapter 224 of this title.

(f) ATTEMPT AND CONSPIRACY.—Any person who attempts or conspires to commit
any offense under this section shall be subject to the same penalties as those pre-
scribed for the offense, the commission of which was the object of the attempt or
conspiracy.

(g) FORFEITURE PROCEDURES.—The forfeiture of property under this section, in-
cluding any seizure and disposition of the property and any related judicial or ad-
ministrative proceeding, shall be governed by the provisions of section 413 (other
than subsection (d) of that section) of the Comprehensive Drug Abuse Prevention
and Control Act of 1970 (21 U.S.C. 853).

(h) RULE OoF CONSTRUCTION.—For purpose of subsection (a)(7), a single identifica-
tion document or false identification document that contains 1 or more means of
identification shall be construed to be 1 means of identification.

CHAPTER 105—SABOTAGE

§2151. Definitions

As used in this chapter:

The words “war material” include arms, armament, ammunition, livestock, forage,
forest products and standing timber, stores of clothing, air, water, food, foodstuffs,
fuel, supplies, munitions, and all articles, parts or ingredients, intended for, adapted
to, or suitable for the use of the United States or any associate nation, in connection
with the conduct of war or defense activities.

The words “war premises” include all buildings, grounds, mines, or other places
wherein such war material is being produced, manufactured, repaired, stored,
mined, extracted, distributed, loaded, unloaded, or transported, together with all
machinery and appliances therein contained; and all forts, arsenals, navy yards,
camps, prisons, or other installations of the Armed Forces of the United States, or
any associate nation.

The words “war utilities” include all railroads, railways, electric lines, roads of
whatever description, any railroad or railway fixture, canal, lock, dam, wharf, pier,
dock, bridge, building, structure, engine, machine, mechanical contrivance, car, vehi-
cle, boat, aircraft, airfields, air lanes, and fixtures or appurtenances thereof, or any
other means of transportation whatsoever, whereon or whereby such war material
or any troops of the United States, or of any associate nation, are being or may be
transported either within the limits of the United States or upon the high seas or
elsewhere; and all air-conditioning systems, dams, reservoirs, aqueducts, water and
gas mains and pipes, structures and buildings, whereby or in connection with which
air, water or gas is being furnished, or may be furnished, to any war premises or
to the Armed Forces of the United States, or any associate nation, and all electric
light and power, steam or pneumatic power, telephone and telegraph plants, poles,
wires, and fixtures, and wireless stations, and the buildings connected with the
maintenance and operation thereof used to supply air, water, light, heat, power, or
facilities of communication to any war premises or to the Armed Forces of the
United States, or any associate nation.

The words “associate nation” mean any nation at war with any nation with which
the United States is at war.

The words “national-defense material“include arms, armament, ammunition, live-
stock, forage, forest products and standing timber, stores of clothing, air, water,
food, foodstuffs, fuel, supplies, munitions, and all other articles of whatever descrip-
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tion and any part or ingredient thereof, intended for, adapted to, or suitable for the
use of the United States in connection with the national defense or for use in or
in connection with the producing, manufacturing, repairing, storing, mining, extract-
ing, distributing, loading, unloading, or transporting of any of the materials or other
articles hereinbefore mentioned or any part or ingredient thereof.

The words “national-defense premises” include all buildings, grounds, mines, or
other places wherein such national-defense material is being produced, manufac-
tured, repaired, stored, mined, extracted, distributed, loaded, unloaded, or trans-
ported, together with all machinery and appliances therein contained; and all forts,
arsenals, navy yards, camps, prisons, or other installations of the Armed Forces of
the United States.

The words “national-defense utilities” include all railroads, railways, electric lines,
roads of whatever description, railroad or railway fixture, canal, lock, dam, wharf,
pier, dock, bridge, building, structure, engine, machine, mechanical contrivance, car,
vehicle, boat, aircraft, airfields, air lanes, and fixtures or appurtenances thereof, or
any other means of transportation whatsoever, whereon or whereby such national-
defense material, or any troops of the United States, are being or may be trans-
ported either within the limits of the United States or upon the high seas or else-
where; and all air-conditioning systems, dams, reservoirs, aqueducts, water and gas
mains and pipes, structures, and buildings, whereby or in connection with which air,
water, or gas may be furnished to any national-defense premises or to the Armed
Forces of the United States, and all electric light and power, steam or pneumatic
power, telephone and telegraph plants, poles, wires, and fixtures and wireless sta-
tions, and the buildings connected with the maintenance and operation thereof used
to supply air, water, light, heat, power, or facilities of communication to any na-
tional-defense premises or to the Armed Forces of the United States.

§2152. Fortifications, harbor defenses, or defensive sea areas

Whoever willfully trespasses upon, injures, or destroys any of the works or prop-
erty or material of any submarine mine or torpedo or fortification or harbor-defense
system owned or constructed or in process of construction by the United States; or

Whoever willfully interferes with the operation or use of any such submarine
mine, torpedo, fortification, or harbor-defense system; or

Whoever knowingly, willfully, or wantonly violates any duly authorized and pro-
mulgated order or regulation of the President governing persons or vessels within
the limits of defensive sea areas, which the President, for purposes of national de-
fense, may from time to time establish by executive order—

Shall be fined under this title or imprisoned not more than five years, or both.

§2153. Destruction of war material, war premises, or war utilities

(a) Whoever, when the United States is at war, or in times of national emergency
as declared by the President or by the Congress, with intent to injure, interfere
with, or obstruct the United States or any associate nation in preparing for or car-
rying on the war or defense activities, or, with reason to believe that his act may
injure, interfere with, or obstruct the United States or any associate nation in pre-
paring for or carrying on the war or defense activities, willfully injures, destroys,
contaminates or infects, or attempts to so injure, destroy, contaminate or infect any
war material, war premises, or war utilities, shall be fined under this title or im-
prisoned not more than thirty years, or both.

(b) If two or more persons conspire to violate this section, and one or more of such
persons do any act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be punished as provided in subsection (a) of this section.

§2154. Production of defective war material, war premises, or war utilities

(a) Whoever, when the United States is at war, or in times of national emergency
as declared by the President or by the Congress, with intent to injure, interfere
with, or obstruct the United States or any associate nation in preparing for or car-
rying on the war or defense activities, or, with reason to believe that his act may
injure, interfere with, or obstruct the United States or any associate nation in pre-
paring for or carrying on the war or defense activities, willfully makes, constructs,
or causes to be made or constructed in a defective manner, or attempts to make,
construct, or cause to be made or constructed in a defective manner any war mate-
rial, war premises or war utilities, or any tool, implement, machine, utensil, or re-
ceptacle used or employed in making, producing, manufacturing, or repairing any
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such war material, war premises or war utilities, shall be fined under this title or
imprisoned not more than thirty years, or both.

(b) If two or more persons conspire to violate this section, and one or more of such
persons do any act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be punished as provided in subsection (a) of this section.

§2155. Destruction of national-defense materials, national-defense premises,
or national-defense utilities

(a) Whoever, with intent to injure, interfere with, or obstruct the national defense
of the United States, willfully injures, destroys, contaminates or infects, or attempts
to so injure, destroy, contaminate or infect any national-defense material, national-
defense premises, or national-defense utilities, shall be fined under this title or im-
prisoned not more than 20 years, or both.

(b) If two or more persons conspire to violate this section, and one or more of such
persons do any act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be punished as provided in subsection (a) of this section, and, if
death results to any person, shall be imprisoned for any term of years or for life.

§2156. Production of defective national-defense material, national-defense
premises, or national-defense utilities

(a) Whoever, with intent to injure, interfere with, or obstruct the national defense
of the United States, willfully makes, constructs, or attempts to make or construct
in a defective manner, any national-defense material, national- defense premises or
national-defense utilities, or any tool, implement, machine, utensil, or receptacle
used or employed in making, producing, manufacturing, or repairing any such na-
tional-defense material, national- defense premises or national-defense utilities,
shall be fined under this title or imprisoned not more than ten years, or both.

(b) If two or more persons conspire to violate this section, and one or more of such
persons do any act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be punished as provided in subsection (a) of this section.

CHAPTER 115—TREASON, SEDITION, AND SUBVERSIVE ACTIVITIES

§2381. Treason

Whoever, owing allegiance to the United States, levies war against them or ad-
heres to their enemies, giving them aid and comfort within the United States or
elsewhere, is guilty of treason and shall suffer death, or shall be imprisoned not less
than five years and fined under this title but not less than $10,000; and shall be
incapable of holding any office under the United States.

§2382. Misprision of treason

Whoever, owing allegiance to the United States and having knowledge of the com-
mission of any treason against them, conceals and does not, as soon as may be, dis-
close and make known the same to the President or to some judge of the United
States, or to the governor or to some judge or justice of a particular State, is guilty
of misprision of treason and shall be fined under this title or imprisoned not more
than seven years, or both.

§2383. Rebellion or insurrection

Whoever incites, sets on foot, assists, or engages in any rebellion or insurrection
against the authority of the United States or the laws thereof, or gives aid or com-
fort thereto, shall be fined under this title or imprisoned not more than ten years,
or both; and shall be incapable of holding any office under the United States.

§2384. Seditious conspiracy

If two or more persons in any State or Territory, or in any place subject to the
jurisdiction of the United States, conspire to overthrow, put down, or to destroy by
force the Government of the United States, or to levy war against them, or to oppose
by force the authority thereof, or by force to prevent, hinder, or delay the execution
of any law of the United States, or by force to seize, take, or possess any property
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of the United States contrary to the authority thereof, they shall each be fined
under this title or imprisoned not more than twenty years, or both.

§2385. Advocating overthrow of Government

Whoever knowingly or willfully advocates, abets, advises, or teaches the duty, ne-
cessity, desirability, or propriety of overthrowing or destroying the government of
the United States or the government of any State, Territory, District or Possession
thereof, or the government of any political subdivision therein, by force or violence,
or by the assassination of any officer of any such government; or

Whoever, with intent to cause the overthrow or destruction of any such govern-
ment, prints, publishes, edits, issues, circulates, sells, distributes, or publicly dis-
plays any written or printed matter advocating, advising, or teaching the duty, ne-
cessity, desirability, or propriety of overthrowing or destroying any government in
the United States by force or violence, or attempts to do so; or

Whoever organizes or helps or attempts to organize any society, group, or assem-
bly of persons who teach, advocate, or encourage the overthrow or destruction of any
such government by force or violence; or becomes or is a member of, or affiliates
with, any such society, group, or assembly of persons, knowing the purposes there-
of—

Shall be fined under this title or imprisoned not more than twenty years, or both,
and shall be ineligible for employment by the United States or any department or
agency thereof, for the five years next following his conviction.

If two or more persons conspire to commit any offense named in this section, each
shall be fined under this title or imprisoned not more than twenty years, or both,
and shall be ineligible for employment by the United States or any department or
agency thereof, for the five years next following his conviction.

As used in this section, the terms “organizes” and “organize”, with respect to any
society, group, or assembly of persons, include the recruiting of new members, the
forming of new units, and the regrouping or expansion of existing clubs, classes, and
other units of such society, group, or assembly of persons.

§2386. Registration of certain organizations

(A) For the purposes of this section:

“Attorney General” means the Attorney General of the United States;

“Organization” means any group, club, league, society, committee, association, po-
litical party, or combination of individuals, whether incorporated or otherwise, but
such term shall not include any corporation, association, community chest, fund, or
foundation, organized and operated exclusively for religious, charitable, scientific,
literary, or educational purposes;

“Political activity” means any activity the purpose or aim of which, or one of the
purposes or aims of which, is the control by force or overthrow of the Government
of the United States or a political subdivision thereof, or any State or political sub-
division thereof;

An organization is engaged in “civilian military activity” if:

(1) it gives instruction to, or prescribes instruction for, its members in the use
of firearms or other weapons or any substitute therefor, or military or naval
science; or

(2) it receives from any other organization or from any individual instruction
in military or naval science; or

(3) it engages in any military or naval maneuvers or activities; or

(4) it engages, either with or without arms, in drills or parades of a military
or naval character; or

(5) it engages in any other form of organized activity which in the opinion of
the Attorney General constitutes preparation for military action;

An organization is “subject to foreign control” if:

(a) it solicits or accepts financial contributions, loans, or support of any kind,
directly or indirectly, from, or is affiliated directly or indirectly with, a foreign
government or a political subdivision thereof, or an agent, agency, or instrumen-
tality of a foreign government or political subdivision thereof, or a political
party in a foreign country, or an international political organization; or

(b) its policies, or any of them, are determined by or at the suggestion of, or
in collaboration with, a foreign government or political subdivision thereof, or
an agent, agency, or instrumentality of a foreign government or a political sub-
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division thereof, or a political party in a foreign country, or an international po-
litical organization.

(B)(1) The following organizations shall be required to register with the Attorney
General:

Every organization subject to foreign control which engages in political activity;

Every organization which engages both in civilian military activity and in political
activity;

Every organization subject to foreign control which engages in civilian military ac-
tivity; and

Every organization, the purpose or aim of which, or one of the purposes or aims
of which, is the establishment, control, conduct, seizure, or overthrow of a govern-
ment or subdivision thereof by the use of force, violence, military measures, or
threats of any one or more of the foregoing.

Every such organization shall register by filing with the Attorney General, on
such forms and in such detail as the Attorney General may by rules and regulations
prescribe, a registration statement containing the information and documents pre-
scribed in subsection (B)(3) and shall within thirty days after the expiration of each
period of six months succeeding the filing of such registration statement, file with
the Attorney General, on such forms and in such detail as the Attorney General
may by rules and regulations prescribe, a supplemental statement containing such
information and documents as may be necessary to make the information and docu-
ments previously filed under this section accurate and current with respect to such
preceding six months’ period. Every statement required to be filed by this section
shall be subscribed, under oath, by all of the officers of the organization.

(2) This section shall not require registration or the filing of any statement with
the Attorney General by:

(a) The armed forces of the United States; or

(b) The organized militia or National Guard of any State, Territory, District, or
possession of the United States; or

(c) Any law-enforcement agency of the United States or of any Territory, District
or possession thereof, or of any State or political subdivision of a State, or of any
agency or instrumentality of one or more States; or

(d) Any duly established diplomatic mission or consular office of a foreign govern-
ment which is so recognized by the Department of State; or

(e) Any nationally recognized organization of persons who are veterans of the
armed forces of the United States, or affiliates of such organizations.

(3) Every registration statement required to be filed by any organization shall con-
tain the following information and documents:

(a) The name and post-office address of the organization in the United States, and
the names and addresses of all branches, chapters, and affiliates of such organiza-
tion;

(b) The name, address, and nationality of each officer, and of each person who per-
forms the functions of an officer, of the organization, and of each branch, chapter,
and affiliate of the organization;

(¢) The qualifications for membership in the organization;

(d) The existing and proposed aims and purposes of the organization, and all the
means by which these aims or purposes are being attained or are to be attained;

(e) The address or addresses of meeting places of the organization, and of each
branch, chapter, or affiliate of the organization, and the times of meetings;

(f) The name and address of each person who has contributed any money, dues,
property, or other thing of value to the organization or to any branch, chapter, or
affiliate of the organization;

(g) A detailed statement of the assets of the organization, and of each branch,
chapter, and affiliate of the organization, the manner in which such assets were ac-
quired, and a detailed statement of the liabilities and income of the organization
and of each branch, chapter, and affiliate of the organization;

(h) A detailed description of the activities of the organization, and of each chapter,
branch, and affiliate of the organization;
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(i) A description of the uniforms, badges, insignia, or other means of identification
prescribed by the organization, and worn or carried by its officers or members, or
any of such officers or members;

(G) A copy of each book, pamphlet, leaflet, or other publication or item of written,
printed, or graphic matter issued or distributed directly or indirectly by the organi-
zation, or by any chapter, branch, or affiliate of the organization, or by any of the
members of the organization under its authority or within its knowledge, together
with the name of its author or authors and the name and address of the publisher;

(k) A description of all firearms or other weapons owned by the organization, or
by any chapter, branch, or affiliate of the organization, identified by the manufac-
turer’s number thereon;

(1) In case the organization is subject to foreign control, the manner in which it
is so subject;

(m) A copy of the charter, articles of association, constitution, bylaws, rules, regu-
lations, agreements, resolutions, and all other instruments relating to the organiza-
tion, powers, and purposes of the organization and to the powers of the officers of
the organization and of each chapter, branch, and affiliate of the organization; and

(n) Such other information and documents pertinent to the purposes of this sec-
tion as the Attorney General may from time to time require.

All statements filed under this section shall be public records and open to public
examination and inspection at all reasonable hours under such rules and regula-
tions as the Attorney General may prescribe.

(C) The Attorney General is authorized at any time to make, amend, and rescind
such rules and regulations as may be necessary to carry out this section, including
rules and regulations governing the statements required to be filed.

(D) Whoever violates any of the provisions of this section shall be fined under this
title or imprisoned not more than five years, or both.

Whoever in a statement filed pursuant to this section willfully makes any false
statement or willfully omits to state any fact which is required to be stated, or
which is necessary to make the statements made not misleading, shall be fined
under this title or imprisoned not more than five years, or both.

§2387. Activities affecting armed forces generally

(a) Whoever, with intent to interfere with, impair, or influence the loyalty, morale,
or discipline of the military or naval forces of the United States:

(1) advises, counsels, urges, or in any manner causes or attempts to cause in-
subordination, disloyalty, mutiny, or refusal of duty by any member of the mili-
tary or naval forces of the United States; or

(2) distributes or attempts to distribute any written or printed matter which
advises, counsels, or urges insubordination, disloyalty, mutiny, or refusal of
duty by any member of the military or naval forces of the United States—

Shall be fined under this title or imprisoned not more than ten years, or both,
and shall be ineligible for employment by the United States or any department or
agency thereof, for the five years next following his conviction.

(b) For the purposes of this section, the term “military or naval forces of the
United States” includes the Army of the United States, the Navy, Air Force, Marine
Corps, Coast Guard, Naval Reserve, Marine Corps Reserve, and Coast Guard Re-
serve of the United States; and, when any merchant vessel is commissioned in the
Navy or is in the service of the Army or the Navy, includes the master, officers,
and crew of such vessel.

§2388. Activities affecting armed forces during war

(a) Whoever, when the United States is at war, willfully makes or conveys false
reports or false statements with intent to interfere with the operation or success of
the military or naval forces of the United States or to promote the success of its
enemies; or

Whoever, when the United States is at war, willfully causes or attempts to cause
insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval
forces of the United States, or willfully obstructs the recruiting or enlistment service
of the United States, to the injury of the service or the United States, or attempts
to do so—

Shall be fined under this title or imprisoned not more than twenty years, or both.
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(b) If two or more persons conspire to violate subsection (a) of this section and
one or more such persons do any act to effect the object of the conspiracy, each of
the parties to such conspiracy shall be punished as provided in said subsection (a).

(¢) Whoever harbors or conceals any person who he knows, or has reasonable
grounds to believe or suspect, has committed, or is about to commit, an offense
under this section, shall be fined not more than $10,000 or imprisoned not more
than ten years, or both.

(d) This section shall apply within the admiralty and maritime jurisdiction of the
United States, and on the high seas, as well as within the United States.

§2389. Recruiting for service against United States

Whoever recruits soldiers or sailors within the United States, or in any place sub-
ject to the jurisdiction thereof, to engage in armed hostility against the same; or

Whoever opens within the United States, or in any place subject to the jurisdic-
tion thereof, a recruiting station for the enlistment of such soldiers or sailors to
serve in any manner in armed hostility against the United States—

Shall be fined under this title or imprisoned not more than five years, or both.

§2390. Enlistment to serve against United States

Whoever enlists or is engaged within the United States or in any place subject
to the jurisdiction thereof, with intent to serve in armed hostility against the United
States, shall be fined under this title or imprisoned not more than three years, or
both.
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[Internal References.—S.S. Act §§202(u), 208(a) and (b), §1114(h), 1631(a),
1882(d), and §1902(a)(4) cite title 18, U.S. Code; and the catchlines for S.S. Act
§§208, 1107, 1128B, and 1632 have footnotes referring to title 18, U.S. Code.]
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Title 22 United States Code

Foreign Relations and Intercourse
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§3310. Employment of United States Government agency personnel

(a) Separation from Government service; reemployment or reinstatement upon
termination of Institute employment; benefits

(1) Under such terms and conditions as the President may direct, any agency of
the United States Government may separate from Government service for a speci-
fied period any officer or employee of that agency who accepts employment with the
Institute.

(2) An officer or employee separated by an agency under paragraph (1) of this sub-
section for employment with the Institute shall be entitled upon termination of such
employment to reemployment or reinstatement with such agency (or a successor
agency) in an appropriate position with the attendant rights, privileges, and benefits
with 15 the officer or employee would have had or acquired had he or she not been
so separated, subject to such time period and other conditions as the President may
prescribe.

(3) An officer or employee entitled to reemployment or reinstatement rights under
paragraph (2) of this subsection shall, while continuously employed by the Institute
with no break in continuity of service, continue to participate in any benefit pro-
gram in which such officer or employee was participating prior to employment by
the Institute, including programs for compensation for job-related death, injury, or
illness; programs for health and life insurance; programs for annual, sick, and other
statutory leave; and programs for retirement under any system established by the
laws of the United States; except that employment with the Institute shall be the

15 As in original. Probably should be “which”.
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basis for participation in such programs only to the extent that employee deductions
and employer contributions, as required, in payment for such participation for the
period of employment with the Institute, are currently deposited in the program’s
or system’s fund or depository. Death or retirement of any such officer or employee
during approved service with the Institute and prior to reemployment or reinstate-
ment shall be considered a death in or retirement from Government service for pur-
poses of any employee or survivor benefits acquired by reason of service with an
agency of the United States Government.

(4) Any officer or employee of an agency of the United States Government who
entered into service with the Institute on approved leave of absence without pay
prior to April 10, 1979, shall receive the benefits of this section for the period of
such service.

(b) Employment of aliens on Taiwan

Any agency of the United States Government employing alien personnel on Tai-
wan may transfer such personnel, with accrued allowances, benefits, and rights, to
the Institute without a break in service for purposes of retirement and other bene-
fits, including continued participation in any system established by the laws of the
United States for the retirement of employees in which the alien was participating
prior to the transfer to the Institute, except that employment with the Institute
shall be creditable for retirement purposes only to the extent that employee deduc-
tions and employer contributions, as required, in payment for such participation for
the period of employment with the Institute, are currently deposited in the system’s
fund or depository.

(c) Institute employees not deemed United States employees

Employees of the Institute shall not be employees of the United States and, in
representing the Institute, shall be exempt from section 207 of title 18.

(d) Tax treatment of amounts paid Institute employees

(1) For purposes of sections 911 and 913 of title 26, amounts paid by the Institute
to its employees shall not be treated as earned income. Amounts received by em-
ployees of the Institute shall not be included in gross income, and shall be exempt
from taxation, to the extent that they are equivalent to amounts received by civilian
officers and employees of the Government of the United States as allowances and
benefits which are exempt from taxation under section 912 of title 26.

(2) Except to the extent required by subsection (a)(3) of this section, service per-
formed in the employ of the Institute shall not constitute employment for purposes
of chapter 21 of title 26 and title II of the Social Security Act [42 U.S.C. 401 et
seq.]

N
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[Internal Reference.—S.S. Act §210(a) cites title 22, U.S. Code.]
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§294. Assignment of retired Justices or judges to active duty

(a) Any retired Chief Justice of the United States or Associate Justice of the Su-
preme Court may be designated and assigned by the Chief Justice of the United
States to perform such judicial duties in any circuit, including those of a circuit jus-
tice, as he is willing to undertake.

(b) Any judge of the United States who has retired from regular active service
under section 371(b) or 372(a) of this title shall be known and designated as a senior
judge and may continue to perform such judicial duties as he is willing and able
to undertake, when designated and assigned as provided in subsections (c) and (d).
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(¢) Any retired circuit or district judge may be designated and assigned by the
chief judge or judicial council of his circuit to perform such judicial duties within
the circuit as he is willing and able to undertake. Any other retired judge of the
United States may be designated and assigned by the chief judge of his court to per-
form such judicial duties in such court as he is willing and able to undertake.

(d) The Chief Justice of the United States shall maintain a roster of retired judges
of the United States who are willing and able to undertake special judicial duties
from time to time outside their own circuit, in the case of a retired circuit or district
judge, or in a court other than their own, in the case of other retired judges, which
roster shall be known as the roster or senior judges. Any such retired judge of the
United States may be designated and assigned by the Chief Justice to perform such
judicial duties as he is willing and able to undertake in a court outside his own cir-
cuit, in the case of a retired circuit or district judge, or in a court other than his
own, in the case of any other retired judge of the United States. Such designation
and assignment to a court of appeals or district court shall be made upon the pres-
entation of a certificate of necessity by the chief judge or circuit justice of the circuit
wherein the need arises and to any other court of the United States upon the pres-
entation of a certificate of necessity by the chief judge of such court. No such des-
ignation or assignment shall be made to the Supreme Court.

(e) No retired justice or judge shall perform judicial duties except when des-
ignated and assigned.
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§371. Retirement on salary; retirement in senior status

(a) Any justice or judge of the United States appointed to hold office during good
behavior may retire from the office after attaining the age and meeting the service
requirements, whether continuous or otherwise, of subsection (c) and shall, during
the remainder of his lifetime, receive an annuity equal to the salary he was receiv-
ing at the time he retired.

(b) (1) Any justice or judge of the United States appointed to hold office during
good behavior may retain the office but retire from regular active service after at-
taining the age and meeting the service requirements, whether continuous or other-
wise, of subsection (c¢) of this section and shall, during the remainder of his or her
lifetime, continue to receive the salary of the office if he or she meets the require-
ments of subsection (e).

(2) In a case in which a justice or judge who retires under paragraph (1) does not
meet the requirements of subsection (e), the justice or judge shall continue to re-
ceive the salary that he or she was receiving when he or she was last in active serv-
ice or, if a certification under subsection (e) was made for such justice or judge,
when such a certification was last in effect. The salary of such justice or judge shall
be adjusted under section 461 of this title.

(c) The age and service requirements for retirement under this section are as fol-
lows:

Attained age: Years of service:

15
14
13
12
11
10

(d) The President shall appoint, by and with the advice and consent of the Senate,
a successor to a justice or judge who retires under this section.

(e) (1) In order to continue receiving the salary of the office under subsection (b),
a justice must be certified in each calendar year by the Chief Justice, and a judge
must be certified by the chief judge of the circuit in which the judge sits, as having

met the requirements set forth in at least one of the following subparagraphs:
(A) The justice or judge must have carried in the preceding calendar year a
caseload involving courtroom participation which is equal to or greater than the
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amount of work involving courtroom participation which an average judge in ac-
tive service would perform in three months. In the instance of a justice or judge
who has sat on both district courts and courts of appeals, the caseload of appel-
late work and trial work shall be determined separately and the results of those
determinations added together for purposes of this paragraph.

(B) The justice or judge performed in the preceding calendar year substantial
judicial duties not involving courtroom participation under subparagraph (A),
including settlement efforts, motion decisions, writing opinions in cases that
have not been orally argued, and administrative duties for the court to which
the justice or judge is assigned. Any certification under this subparagraph shall
include a statement describing in detail the nature and amount of work and cer-
tifying that the work done is equal to or greater than the work described in this
subparagraph which an average judge in active service would perform in three
months.

(C) The justice or judge has, in the preceding calendar year, performed work
described in subparagraphs (A) and (B) in an amount which, when calculated
in accordance with such subparagraphs, in the aggregate equals at least 3
months work.

(D) The justice or judge has, in the preceding calendar year, performed sub-
stantial administrative duties directly related to the operation of the courts, or
has performed substantial duties for a Federal or State governmental entity. A
certification under this subparagraph shall specify that the work done is equal
to the full-time work of an employee of the judicial branch. In any year in which
a justice or judge performs work described under this subparagraph for less
than the full year, one-half of such work may be aggregated with work de-
scribed under subparagraph (A), (B), or (C) of this paragraph for the purpose
of the justice or judge satisfying the requirements of such subparagraph.

(E) The justice or judge was unable in the preceding calendar year to perform
judicial or administrative work to the extent required by any of subparagraphs
(A) through (D) because of a temporary or permanent disability. A certification
under this subparagraph shall be made to a justice who certifies in writing his
or her disability to the Chief Justice, and to a judge who certifies in writing
his or her disability to the chief judge of the circuit in which the judge sits. A
justice or judge who is certified under this subparagraph as having a permanent
disability shall be deemed to have met the requirements of this subsection for
each calendar year thereafter.

(2) Determinations of work performed under subparagraphs (A), (B), (C), and (D)
of paragraph (1) shall be made pursuant to rules promulgated by the Judicial Con-
ference of the United States. In promulgating such criteria, the Judicial Conference
shall take into account existing standards promulgated by the Conference for alloca-
tion of space and staff for senior judges.

(3) If in any year a justice or judge who retires under subsection (b) does not re-
ceive a certification under this subsection (except as provided in paragraph (1)(E)),
he or she is may thereafter receive a certification for that year by satisfying the re-
quirements of subparagraph (A), (B), (C), or (D) of paragraph (1)of this subsection
in a subsequent year and attributing a sufficient part of the work performed in such
subsequent year to the earlier year so that the work so attributed, when added to
the work performed during such earlier year, satisfies the requirements for certifi-
cation for that year. However, a justice or judge may not receive credit for the same
work for purposes of certification for more than 1 year.

(4) In the case of any justice or judge who retires under subsection (b) during a
calendar year, there shall be included in the determination under this subsection
of work performed during that calendar year all work performed by that justice or
judge (as described in subparagraphs (A), (B), (C), and (D) of paragraph (1)) during
that calendar year before such retirement.
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§1254. Courts of appeals; certiorari; certified questions
Cases in the courts of appeals may be reviewed by the Supreme Court by the fol-
lowing methods:
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(1) By writ of certiorari granted upon the petition of any party to any civil
or criminal case, before or after rendition of judgment or decree;

(2) By certification at any time by a court of appeals of any question of law
in any civil or criminal case as to which instructions are desired, and upon such
certification the Supreme Court may give binding instructions or require the en-
tire record to be sent up for decision of the entire matter in controversy.
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§1331. Federal question
The district courts shall have original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States.
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§1346. United States as defendant

(a) The district courts shall have original jurisdiction, concurrent with the United
States Court of Federal Claims, of:

(1) Any civil action against the United States for the recovery of any internal-
revenue tax alleged to have been erroneously or illegally assessed or collected,
or any penalty claimed to have been collected without authority or any sum al-
leged to have been excessive or in any manner wrongfully collected under the
internal-revenue laws;

(2) Any other civil action or claim against the United States, not exceeding
$10,000 in amount, founded either upon the Constitution, or any Act of Con-
gress, or any regulation of an executive department, or upon any express or im-
plied contract with the United States, or for liquidated or unliquidated damages
in cases not sounding in tort, except that the district courts shall not have juris-
diction of any civil action or claim against the United States founded upon any
express or implied contract with the United States or for liquidated or unliqui-
dated damages in cases not sounding in tort which are subject to sections 8(g)(1)
and 10(a)(1) of the Contract Disputes Act of 1978. For the purpose of this para-
graph, an express or implied contract with the Army and Air Force Exchange
Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or
Exchange Councils of the National Aeronautics and Space Administration shall
be considered an express or implied contract with the United States.

(b)(1) Subject to the provisions of chapter 171 of this title, the district courts, to-
gether with the United States District Court for the District of the Canal Zone and
the District Court of the Virgin Islands, shall have exclusive jurisdiction of civil ac-
tions on claims against the United States, for money damages, accruing on and after
January 1, 1945, for injury or loss of property, or personal injury or death caused
by the negligent or wrongful act or omission of any employee of the Government
while acting within the scope of his office or employment, under circumstances
where the United States, if a private person, would be liable to the claimant in ac-
cordance with the law of the place where the act or omission occurred.

(2) No person convicted of a felony who is incarcerated while awaiting sentencing
or while serving a sentence may bring a civil action against the United States or
an agency, officer, or employee of the Government, for mental or emotional injury
suffered while in custody without a prior showing of physical injury.

(¢) The jurisdiction conferred by this section includes jurisdiction of any set-off,
counterclaim, or other claim or demand whatever on the part of the United States
against any plaintiff commencing an action under this section.

(d) The district courts shall not have jurisdiction under this section of any civil
action or claim for a pension.

(e) The district courts shall have original jurisdiction of any civil action against
the United States provided in section 6226, 6228(a), 7426, or 7428 (in the case of
the United States district court for the District of Columbia) or section 7429 of the
Internal Revenue Code of 1986.

(f) The district courts shall have exclusive original jurisdiction of civil actions
under section 2409a to quiet title to an estate or interest in real property in which
an interest is claimed by the United States.
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(g) Subject to the provisions of chapter 179, the district courts of the United
States shall have exclusive jurisdiction over any civil action commenced under sec-
tion 453(2) of title 3, by a covered employee under chapter 5 of such title.

§2112. Record on review and enforcement of agency orders

(a) The rules prescribed under the authority of section 2072 of this title may pro-
vide for the time and manner of filing and the contents of the record in all pro-
ceedings instituted in the courts of appeals to enjoin, set aside, suspend, modify, or
otherwise review or enforce orders of administrative agencies, boards, commissions,
and officers. Such rules may authorize the agency, board, commission, or officer to
file in the court a certified list of the materials comprising the record and retain
and hold for the court all such materials and transmit the same or any part thereof
to the court, when and as required by it, at any time prior to the final determination
of the proceeding, and such filing of such certified list of the materials comprising
the record and such subsequent transmittal of any such materials when and as re-
quired shall be deemed full compliance with any provision of law requiring the filing
of the record in the court. The record in such proceedings shall be certified and filed
in or held for and transmitted to the court of appeals by the agency, board, commis-
sion, or officer concerned within the time and in the manner prescribed by such
rules. If proceedings are instituted in two or more courts of appeals with respect
to the same order, the following shall apply:

(1) If within ten days after issuance of the order the agency, board, commis-
sion, or officer concerned receives, from the persons instituting the proceedings,
the petition for review with respect to proceedings in at least two courts of ap-
peals, the agency, board, commission, or officer shall proceed in accordance with
paragraph (3) of this subsection. If within ten days after the issuance of the
order the agency, board, commission, or officer concerned receives, from the per-
sons instituting the proceedings, the petition for review with respect to pro-
ceedings in only one court of appeals, the agency, board, commission, or officer
shall file the record in that court notwithstanding the institution in any other
court of appeals of proceedings for review of that order. In all other cases in
which proceedings have been instituted in two or more courts of appeals with
respect to the same order, the agency, board, commission, or officer concerned
shall file the record in the court in which proceedings with respect to the order
were first instituted.

(2) For purposes of paragraph (1) of this subsection, a copy of the petition or
other pleading which institutes proceedings in a court of appeals and which is
stamped by the court with the date of filing shall constitute the petition for re-
view. Each agency, board, commission, or officer, as the case may be, shall des-
ignate by rule the office and the officer who must receive petitions for review
under paragraph (1).

(3) If an agency, board, commission, or officer receives two or more petitions
for review of an order in accordance with the first sentence of paragraph (1) of
this subsection, the agency, board, commission, or officer shall, promptly after
the expiration of the ten-day period specified in that sentence, so notify the judi-
cial panel on multidistrict litigation authorized by section 1407 of this title, in
such form as that panel shall prescribe. The judicial panel on multidistrict liti-
gation shall, by means of random selection, designate one court of appeals, from
among the courts of appeals in which petitions for review have been filed and
received within the ten-day period specified in the first sentence of paragraph
(1), in which the record is to be filed, and shall issue an order consolidating the
petitions for review in that court of appeals. The judicial panel on multidistrict
litigation shall, after providing notice to the public and an opportunity for the
submission of comments, prescribe rules with respect to the consolidation of pro-
ceedings under this paragraph. The agency, board, commission, or officer con-
cerned shall file the record in the court of appeals designated pursuant to this
paragraph.

(4) Any court of appeals in which proceedings with respect to an order of an
agency, board, commission, or officer have been instituted may, to the extent
authorized by law, stay the effective date of the order. Any such stay may there-
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after be modified, revoked, or extended by a court of appeals designated pursu-
ant to paragraph (3) with respect to that order or by any other court of appeals
to which the proceedings are transferred.

(5) All courts in which proceedings are instituted with respect to the same
order, other than the court in which the record is filed pursuant to this sub-
section, shall transfer those proceedings to the court in which the record is so
filed. For the convenience of the parties in the interest of justice, the court in
which the record is filed may thereafter transfer all the proceedings with re-
spect to that order to any other court of appeals.

(b) The record to be filed in the court of appeals in such a proceeding shall consist
of the order sought to be reviewed or enforced, the findings or report upon which
it is based, and the pleadings, evidence, and proceedings before the agency, board,
commission, or officer concerned, or such portions thereof (1) as the rules prescribed
under the authority of section 2072 of this title may require to be included therein,
or (2) as the agency, board, commission, or officer concerned, the petitioner for re-
view or respondent in enforcement, as the case may be, and any intervenor in the
court proceeding by written stipulation filed with the agency, board, commission, or
officer concerned or in the court in any such proceeding may consistently with the
rules prescribed under the authority of section 2072 of this title designate to be in-
cluded therein, or (3) as the court upon motion of a party or, after a prehearing con-
ference, upon its own motion may by order in any such proceeding designate to be
included therein. Such a stipulation or order may provide in an appropriate case
that no record need be filed in the court of appeals. If, however, the correctness of
a finding of fact by the agency, board, commission, or officer is in question all of
the evidence before the agency, board, commission, or officer shall be included in
the record except such as the agency, board, commission, or officer concerned, the
petitioner for review or respondent in enforcement, as the case may be, and any in-
tervenor in the court proceeding by written stipulation filed with the agency, board,
commission, or officer concerned or in the court agree to omit as wholly immaterial
to the questioned finding. If there is omitted from the record any portion of the pro-
ceedings before the agency, board, commission, or officer which the court subse-
quently determines to be proper for it to consider to enable it to review or enforce
the order in question the court may direct that such additional portion of the pro-
ceedings be filed as a supplement to the record. The agency, board, commission, or
officer concerned may, at its option and without regard to the foregoing provisions
of this subsection, and if so requested by the petitioner for review or respondent in
enforcement shall, file in the court the entire record of the proceedings before it
without abbreviation.

(c) The agency, board, commission, or officer concerned may transmit to the court
of appeals the original papers comprising the whole or any part of the record or any
supplemental record, otherwise true copies of such papers certified by an authorized
officer or deputy of the agency, board, commission, or officer concerned shall be
transmitted. Any original papers thus transmitted to the court of appeals shall be
returned to the agency, board, commission, or officer concerned upon the final deter-
mination of the review or enforcement proceeding. Pending such final determination
any such papers may be returned by the court temporarily to the custody of the
agency, board, commission, or officer concerned if needed for the transaction of the
public business. Certified copies of any papers included in the record or any supple-
mental record may also be returned to the agency, board, commission, or officer con-
cerned upon the final determination of review or enforcement proceedings.

(d) The provisions of this section are not applicable to proceedings to review deci-
sions of the Tax Court of the United States or to proceedings to review or enforce
those orders of administrative agencies, boards, commissions, or officers which are
by law reviewable or enforceable by the district courts.
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[Internal References.—S.S. Act §§205(g) and (h), 209(h), 304(a) and (c), 1116(a),
1128A(e) and 1129(d) cite title 28, U.S. Code.]
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Title 29 United States Code 16

Labor

§206. Minimum wage

(a) Employees engaged in commerce; home workers in Puerto Rico and Virgin Is-
lands; employees in American Samoa; seamen on American vessels; agricultural em-
ployees

Every employer shall pay to each of his employees who in any workweek is en-
gaged in commerce or in the production of goods for commerce, or is employed in
an enterprise engaged in commerce or in the production of goods for commerce,
wages at the following rates:

(1) except as otherwise provided in this section, not less than $4.25 an hour
during the period ending on September 30, 1996, not less than $4.75 an hour
during the year beginning on October 1,1996, and not less than $5.15 an hour
beginning September 1,1997;
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[Internal Reference.—S.S. Act §231(b) cites title 29, U.S. Code.]
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Title 31 United States Code 17

Money and Finance

§901. Establishment of agency Chief Financial Officers
(a) There shall be within each agency described in subsection (b) an agency Chief
Financial Officer. Each agency Chief Financial Officer shall—
ES B3 ES ES B3 ES ES
(2) for those agencies described in subsection (b)(2)—
(A) be appointed by the head of the agency;
(B) be in the competitive service or the senior executive service; and
(C) be career appointees; and
(3) be appointed or designated, as applicable, from among individuals who possess
demonstrated ability in general management of, and knowledge of and extensive
practical experience in financial management practices in large governmental or
business entities.
(2) The agencies referred to in subsection (a)(2) are the following:
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(H) The Social Security Administration.

16 This title has not been enacted into positive law. Section 206 of this title is section 6 of
the Fair Labor Standards Act of 1938 (Act of June 25, 1938).
17P.L. 97-258, §1, codified Title 31 of the United States Code, entitled “Money and Finance”.
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§1342. Limitation on voluntary services

An officer or employee of the United States Government or of the District of Co-
lumbia government may not accept voluntary services for either government or em-
ploy personal services exceeding that authorized by law except for emergencies in-
volving the safety of human life or the protection of property. This section does not
apply to a corporation getting amounts to make loans (except paid in capital
amounts) without legal liability of the United States Government.

As used in this section, the term “emergencies involving the safety of human life
or the protection of property” does not include ongoing, regular functions of govern-
ment the suspension of which would not imminently threaten the safety of human
life or the protection of property.
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§3111. New issue used to buy, redeem, or refund outstanding obligations

An obligation may be issued under this chapter to buy, redeem, or refund, at or
before maturity, outstanding bonds, notes, certificates of indebtedness, Treasury
bills, or savings certificates of the United States Government. Under regulations of
the Secretary of the Treasury, money received from the sale of an obligation and
other money in the general fund of the Treasury may be used in making the pur-
chases, redemptions, or refunds.
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§3329. Withholding checks to be sent to foreign countries

(a) The Secretary of the Treasury shall prohibit a check or warrant drawn on pub-
lic money from being sent to a foreign country from the United States or from a
territory or possession of the United States when the Secretary decides that postal,
transportation, or banking facilities generally, or local conditions in the foreign
country, do not reasonably ensure that the payee—

(1) will receive the check or warrant; and

(2) will be able to negotiate it for full value.

(b) (1) If a check or warrant is prohibited from being sent to a foreign country
under subsection (a) of this section, the drawer shall hold the check or warrant until
the end of the calendar quarter after the date of the check or warrant.

(2) The Secretary may release the check or warrant for delivery during the cal-
endar quarter after the date of the check or warrant if the Secretary decides that
conditions have changed to ensure reasonably that the payee—

(A) will receive the check or warrant; and

(B) will be able to negotiate it for full value.

(3) Unless the Secretary otherwise directs, the drawer shall send at the end of
the calendar quarter after the date of the check or warrant the—

(A) withheld check or warrant to the drawee; and

(B) report to the Secretary on—

(i) the name and address of the payee;
(ii) the date, number, and amount of the check or warrant; and
(ii1) the account on which the check or warrant was drawn.

(4) The drawee shall transfer the amount of a withheld check or warrant from
the account of the drawer to the special deposit account “Secretary of the Treasury,
Proceeds of Withheld Foreign Checks”. The check or warrant shall be marked “Paid
into Withheld Foreign Check Account”. The Secretary shall credit the accounts of
the drawer and drawee.

(c) The Secretary may pay an amount deposited in the special account under sub-
section (b)(4) of this section with a check drawn on the account when—

(1) a person claiming payment satisfies the Secretary of the right to the
amount of the check or warrant (or satisfies the Secretary of Veterans Affairs
if the claim represents a payment under laws administered by the Secretary of
Veterans Affairs); and

(2) the Secretary is reasonably ensured that the person—

(A) will receive the check or warrant; and
(B) will be able to negotiate it for full value.
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(d) This section and section 3330 of this title—

(1) apply to a check or warrant whose delivery may be withheld under Execu-
tive Order 8389;

(2) do not affect a requirement for a license for delivering and paying a check
in payment of a claim under subsection (c) of this section when a license is re-
quired by law to authorize delivery and payment; and

(3) do not affect a check or warrant issued for the payment of pay or goods
bought by the United States Government in a foreign country.
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§3720. Collection of payments

(a) Each head of an executive agency (other than an agency subject to section 9
of the Act of May 18, 1933 (48 Stat. 63, chapter 32; 16 U.S.C. 831h)) shall, under
such regulations as the Secretary of the Treasury shall prescribe, provide for the
timely deposit of money by officials and agents of such agency in accordance with
section 3302, and for the collection and timely deposit of sums owed to such agency
by the use of such procedures as withdrawals and deposits by electronic transfer of
funds, automatic withdrawals from accounts at financial institutions, and a system
under which financial institutions receive and deposit, on behalf of the executive
agency, payments transmitted to post office lockboxes. The Secretary is authorized
to collect from any agency not complying with the requirements imposed pursuant
to the preceding sentence a charge in an amount the Secretary determines to be the
cost to the general fund caused by such noncompliance.

(b) The head of an executive agency shall pay to the Secretary of the Treasury
charges imposed pursuant to subsection (a). Payments shall be made out of amounts
appropriated or otherwise made available to carry out the program to which the col-
lections relate. The amounts of the charges paid under this subsection shall be de-
posited in the Cash Management Improvements Fund established by subsection (c).

(c) There is established in the Treasury of the United States a revolving fund to
be known as the “Cash Management Improvements Fund”. Sums in the fund shall
be available without fiscal year limitation for the payment of expenses incurred in
developing the methods of collection and deposit described in subsection (a) of this
section and the expenses incurred in carrying out collections and deposits using
such methods, including the costs of personal services and the costs of the lease or
purchase of equipment and operating facilities.

§3720A. Reduction of tax refund by amount of debt

(a) Any Federal agency that is owed by a person a past-due, legally enforceable
debt (including debt administered by a third party acting as an agent for the Fed-
eral Government) shall, and any agency subject to section 9 of the Act of May 18,
1933 (16 U.S.C.831h), owed such a debt may, in accordance with regulations issued
pursuant to subsections (b) and (d), notify the Secretary of the Treasury at least
once each year of the amount of such debt.

(b) No Federal agency may take action pursuant to subsection (a) with respect to
any debt until such agency—

(1) notifies the person incurring such debt that such agency proposes to take
action pursuant to such paragraph with respect to such debt;

(2) gives such person at least 60 days to present evidence that all or part of
such debt is not past-due or not legally enforceable;

(3) considers any evidence presented by such person and determines that an
amount of such debt is past due and legally enforceable;

(4) satisfies such other conditions as the Secretary may prescribe to ensure
that the determination made under paragraph (3) with respect to such debt is
valid and that the agency has made reasonable efforts (determined on a govern-
ment-wide basis) to obtain payment of such debt; and

(5) certifies that reasonable efforts have been made by the agency (pursuant
to regulations) to obtain payment of such debt.

(¢) Upon receiving notice from any Federal agency that a named person owes to
such agency a past-due legally enforceable debt, the Secretary of the Treasury shall
determine whether any amounts, as refunds of Federal taxes paid, are payable to
such person. If the Secretary of the Treasury finds that any such amount is payable,
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he shall reduce such refunds by an amount equal to the amount of such debt, pay
the amount of such reduction to such agency, and notify such agency of the individ-
ual’s home address.

(d) The Secretary of the Treasury shall issue regulations prescribing the time or
times at which agencies must submit notices of past-due legally enforceable debts,
the manner in which such notices must be submitted, and the necessary information
that must be contained in or accompany the notices. The regulations shall specify
the minimum amount of debt to which the reduction procedure established by sub-
section (c¢) may be applied and the fee that an agency must pay to reimburse the
Secretary of the Treasury for the full cost of applying such procedure. Any fee paid
to the Secretary pursuant to the preceding sentence may be used to reimburse ap-
propriations which bore all or part of the cost of applying such procedure.

(e) Any Federal agency receiving notice from the Secretary of the Treasury that
an erroneous payment has been made to such agency under subsection (c) shall pay
promptly to the Secretary, in accordance with such regulations as the Secretary may
prescribe, an amount equal to the amount of such erroneous payment (without re-
gard to whether any other amounts payable to such agency under such subsection
have been paid to such agency).

(f) (1) Subsection (a) shall apply with respect to an OASDI overpayment made to
any individual only if such individual is not currently entitled to monthly insurance
benefits under title IT of the Social Security Act.

(2)(A) The requirements of subsection (b) shall not be treated as met in the case
of the recovery of an OASDI overpayment from any individual under this section
unless the notification under subsection (b)(1) describes the conditions under which
the Commissioner of Social Security is required to waive recovery of an overpay-
ment, as provided under section 204(b) of the Social Security Act.

(B) In any case in which an individual files for a waiver under section 204(b) of
the Social Security Act within the 60-day period referred to in subsection (b)(2), the
Commissioner of Social Security shall not certify to the Secretary of the Treasury
that the debt is valid under subsection (b)(4) before rendering a decision on the
waiver request under such section 204(b). In lieu of payment, pursuant to subsection
(c), to the Commissioner of Social Security of the amount of any reduction under
this subsection based on an OASDI overpayment, the Secretary of the Treasury
shall deposit such amount in the Federal Old-Age and Survivors Insurance Trust
Fund or the Federal Disability Insurance Trust Fund, whichever is certified to the
Secretary of the Treasury as appropriate by the Commissioner of Social Security.

(g) In the case of refunds of business associations, this section shall apply only
to refunds payable on or after January 1, 1995. In the case of refunds of individuals
who owe debts to Federal agencies that have not participated in the Federal tax re-
fund offset program prior to the date of enactment of this subsection, this section
shall apply only to refunds payable on or after January 1, 1994.

(h)(1) 18 The disbursing official of the Department of the Treasury—

(1) shall notify a taxpayer in writing of—
(A) the occurrence of an offset to satisfy a past-due legally enforceable
nontax debt;
(B) the identity of the creditor agency requesting the offset; and
(C) a contact point within the creditor agency that will handle concerns
regarding the offset;
(2) shall notify the Internal Revenue Service on a weekly basis of—
(A) the occurrence of an offset to satisfy a past-due legally enforceable
non-tax !° debt;
(B) the amount of such offset; and
(C) any other information required by regulations; and
(3) shall match payment records with requests for offset by using a name con-
trol, taxpayer identifying number (as that termis used in section 6109 of the In-
ternal Revenue Code of 1986),and any other necessary identifiers.

(h)(2) The term “disbursing official” of the Department of the Treasury means the

Secretary or his designee.

18 As in original. Subsection (h) contains two paragraphs designated (1) and (2).
19 As in original. Non-tax should probably not be hyphenated.
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§3803. Hearing and determinations
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(C) For purposes of this subsection, the term “benefits” means—

(i) benefits under the supplemental security income program under title XVI
of the Social Security Act;

(ii) old age, survivors, and disability insurance benefits under title II of the
Social Security Act;

(iii) benefits under title XVIII of the Social Security Act;

(iv) assistance under a State program funded under part A of title IV of the
Social Security Act;

(v) medical assistance under a State plan approved under section 1902(a) of
the Social Security Act;

(vi) benefits under title XX of the Social Security Act;

(vii) benefits under the food stamp program (as defined in section 3(h) of the
Food Stamp Act of 1977);

(viii) benefits under chapters 11, 13, 15, 17, and 21 of title 38;

(ix) benefits under the Black Lung Benefits Act;

(x) benefits under the special supplemental nutrition program for women, in-
fants, and children established under section 17 of the Child Nutrition Act of
1966;

(xi) benefits under section 336 of the Older Americans Act;

(xii) any annuity or other benefit under the Railroad Retirement Act of 1974;

(xiii) benefits under the Richard B. Russell National School Lunch Act;

(xiv) benefits under any housing assistance program for lower income families
or elderly or handicapped persons which is administered by the Secretary of
Housing and Urban Development or the Secretary of Agriculture;

(xv) benefits under the Low-Income Home Energy Assistance Act of 1981; and

(xvi) benefits under part A of the Energy Conservation in Existing Buildings
Act of 1976,

which are intended for the personal use of the individual who receives the benefits
or for a member of the individual’s family.
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§3902. Interest penalties

(a) Under regulations prescribed under section 3903 of this title, the head of an
agency acquiring property or service from a business concern, who does not pay the
concern for each complete delivered item of property or service by the required pay-
ment date, shall pay an interest penalty to the concern on the amount of the pay-
ment due. The interest shall be computed at the rate of interest established by the
Secretary of the Treasury, and published in the Federal Register, for interest pay-
ments under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611), which
is in effect at the time the agency accrues the obligation to pay a late payment in-
terest penalty.
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§6503. Intergovernmental financing
(a) Consistent with program purposes and with regulations of the Secretary, and
in accordance with an agreement under subsection (b) entered into by the Secretary
and a State—
(1) the head of an executive agency (other than the Tennessee Valley Author-
ity) carrying out a program shall schedule transfers of funds to the State under
the program so as to minimize the time elapsing between transfer of funds from
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the United States Treasury and the issuance or redemption of checks, warrants,
or payments by other means by a State; and

(2) the State shall minimize the time elapsing between transfer of funds from
the United States Treasury and the issuance or redemption of checks, warrants,
or payments by other means for program purposes.

(b) (1) The Secretary shall enter into an agreeement with each State to which
transfers of funds are made, which establishes procedures and requirements for im-
plementing this section.

(2) An agreement under this subsection shall—

(A) specify procedures chosen by the State for carrying out transfers of funds
under the agreement;

(B) describe the process by which the Federal Government shall review and
approve the implementation of the procedures specified under subparagraph
(A);

(C) establish the methods to be used for calculating and documenting pay-
ments of interest pursuant to this section; and

(D) specify those types of costs directly incurred by the State for interest cal-
culations required under this section, and require the Secretary to consider
those costs in computing payments under this section.

(3) The Secretary shall issue regulations establishing procedures and require-
ments for implementing this section with respect to a State with which no agree-
ment is entered into by the Secretary under paragraph (1). Such regulations shall
apply to a State until such time as the Secretary enters into an agreement with the
State under paragraph (1).

(c) (1) The Secretary shall issue regulations that shall require a State, when not
inconsistent with program purposes, to pay interest to the United States on funds
from the time funds are deposited by the United States to the State’s account until
the time that funds are paid out by the State in order to redeem checks or warrants
or make payments by other means for program purposes. Except as provided under
paragraph (3)(B) (relating to the Unemployment Trust Fund), the interest payable
under this subsection shall be calculated at a rate equal to the average of the bond
equivalent rates of 13-week Treasury bills auctioned during the period for which in-
terest is calculated, as determined by the Secretary.

(2) Except as provided in paragraph (3), amounts received by the United States
as payment of interest under this subsection shall be deposited in the Treasury and
credited as miscellaneous receipts.

(3)(A) Amounts paid by a State under paragraph (1) as interest on funds paid to
a State from a trust fund for which the Secretary is the trustee shall be credited
to such trust fund.

(B) Notwithstanding any other provision of this section, amounts of interest paid
by a State, on funds drawn from its account in the Unemployment Trust Fund, shall
be deposited into that account and shall consist of actual interest earnings by the
State, less related banking costs incurred by the State, for the period for which in-
terest is calculated.

(d) (1) If a State disburses its own funds for program purposes in accordance with
Federal law, Federal regulation, or Federal-State agreement, the State shall be enti-
tled to interest from the time the State’s funds are paid out to redeem checks or
warrants, or make payments by other means, until the Federal funds are deposited
to the State’s bank account. The Secretary shall pay, out of any money in the Treas-
ury not otherwise appropriated, such amounts as may be necessary for interest
owed to a State under this subsection. Such interest shall be calculated, at a rate
equal to the average of the bond equivalent rates of 13-week Treasury bills auc-
tioned during the period for which interest is calculated, as determined by the Sec-
retary.

(2) If interest is paid under this subsection as a result of a State disbursing its
own funds before receiving payment from a trust fund for which the Secretary of
the Treasury is the trustee, such interest shall be charged against such trust fund.

(e) The budget submitted by the President under section 1105 of this title for a
fiscal year shall include a statement specifying, for the most recently completed fis-
cal year, amounts of interest accrued to the Federal Government under subsection
(c) and amounts of interest paid to States under subsection (d).
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(f) If a State receives refunds of funds disbursed by the State under a Federal
program, the State shall return those refunds to the Federal executive agency ad-
ministering the program or apply those refunds to reduce the amount of funds owed
by the Federal Government to the State under such program. Interest earned on
such refunds shall be considered when setting overall interest obligations between
the State and the Federal Government as required by this section.

(g) If the Federal Government makes a payment to a recipient under a Federal
program, and a portion of the payment is an amount which the Federal Government
is paying to such recipient on behalf of a State, such amount shall be considered
to be a transfer of funds between the Federal Government and the State for pur-
poses of this section.

(h) A State may not be required by a law or regulation of the United States to
deposit funds received by it in a separate bank account. However, a State shall ac-
count for funds made available to the State as United States Government funds in
the accounts of the State. The head of the State agency concerned shall make peri-
odic authenticated reports to the head of the appropriate Federal executive agency
on the status and the application of the funds, the liabilities and obligations on
hand, and other information required by the head of the executive agency. Records
related to the funds received by the State shall be made available to the head of
the executive agency, the Inspector General of the executive agency, and the Comp-
troller General for necessary audits.

(i) The Secretary shall prescribe methods for the payment of interest under this
section between the Federal Government and the States, including provisions for
offsetting amounts owed by the respective parties. Such methods of payment shall
require payment of interest on an annual basis and shall provide for comparable
treatment in manner, technique, and timing for both the States and the Federal
Government.

() Consistent with Federal program purposes and regulations of the Director of
the Office of Management and Budget, the head of a Federal executive agency car-
rying out a program shall execute grant awards to States on a timely basis to assure
the availability of funds to accomplish transfers in compliance with subsection (a)
of this section.

§6504. Use of existing State or multimember agency to administer grant
programs
Notwithstanding a law of the United States providing that one State agency or
multimember agency must be established or designated to carry out or supervise the
administration of a grant program, the head of the executive agency carrying out
the program may, when requested by the executive or legislative authority of the
State responsible for the organizational structure of a State government—

(1) waive the one State agency or multimember agency provision on an ade-
quate showing that the provision prevents the establishment of the most effec-
tive and efficient organizational arrangement within the State government; and

(2) approve another State administrative structure or arrangement after de-
ciding that the objectives of the law authorizing the grant program will not be
endangered by using another State structure or arrangement.

§6505. Authority to provide specialized or technical services
(a) The President may prescribe statistical and other studies and compilations, de-
velopment projects, technical tests and evaluations, technical information, training
activities, surveys, reports, documents, and other similar services that an executive
agency is especially competent and authorized by law to provide. The services pre-
scribed must be consistent with and further the policy of the United States Govern-
ment of relying on the private enterprise system to provide services reasonably and
quickly available through ordinary business channels.
(b) The head of an executive agency may provide services prescribed by the Presi-
dent under this section to a State or local government when—
(1) written request is made by the State or local government; and
(2) payment of pay and all other identifiable costs of providing the services
is made to the executive agency by the State or local government making the
request.
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(c) Payment received by an executive agency for providing services under this sec-
tion shall be deposited to the credit of the principal appropriation from which the
cost of providing the services has been paid or will be charged.

(d) The authority under this section is in addition to authority under another law
in effect on October 16, 1968.
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§7501. Definitions
As used in this chapter, the term—

(1) “Comptroller General” means the Comptroller General of the United
States;

(2) “Director” means the Director of the Office of Management and Budget;

(3) “Federal agency” has the same meaning as the term “agency” in section
551(1) of title 5, United States Code;

(4) “Federal awards” means Federal financial assistance and Federal cost-re-
imbursement contracts that non-Federal entities receive directly from Federal
awarding agencies or indirectly from pass-through entities;(5) “Federal financial
assistance” means assistance that non-Federal entities receive or administer in
the form of grants, loans, loan guarantees, property, cooperative agreements, in-
terest subsidies, insurance, food commodities, direct appropriations, or other as-
sistance, but does not include amounts received as reimbursement for services
rendered to individuals in accordance with guidance issued by the Director;

(6) “Federal program” means all Federal awards to a non-Federal entity as-
signed a single number in the Catalog of Federal Domestic Assistance or encom-
passed in a group of numbers or other category as defined by the Director;

(7) “generally accepted government auditing standards” means means the
government auditing standards issued by the Comptroller General;

(8) “independent auditor” means—

(A) an external State or local government auditor who meets the inde-
pendence standards included in generally accepted government auditing
standards, or

(B) a public accountant who meets such independence standards.

(9) “Indian tribe” means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or village
corporation (as defined in, or established under, the Alaskan Native Claims Set-
tlement Act) that is recognized by the United States as eligible for the special
programs and services provided by the United States to Indians because of their
status as Indians.

(10) “internal controls” means a process, effected by an entity’s management
and other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(A) Effectiveness and efficiency of operations.

(B) Reliability of financial reporting.

(C) Compliance with applicable laws and regulations;

(11) “local government” means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish, local
public authority, special district, school district, intrastate district, council of
governments, and any other instrumentality of local government and, in accord-
ance with guidelines issued by the Director, a group of local governments;

(12) “major program” means a Federal program identified in accordance with
risk-based criteria prescribed by the Director under this chapter, subject to the
limitations described under subsection (b);

(13) “public accountants” means those individuals who meet the qualification
standards included in generally accepted government auditing standards for
personnel performing government audits.

(13) “non-Federal entity” means a State, local government, or nonprofit orga-
nization;

(14) “nonprofit organization” means any corporation, trust,association, cooper-
ative, or other organization that —

(A) is operated primarily for scientific, educational, service, charitable, or
similar purposes in the public interest;
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(B) is not organized primarily for profit; and
(C) uses net proceeds to maintain, improve, or expand the operations of
the organization;

(15) “pass-through entity” means a non-Federal entity that provides Federal
awards to a subrecipient to carry out a Federal program,;

(16) “program-specific audit” means an audit of one Federal program,;

(17) “recipient” means a non-Federal entity that receives awards directly from
a Federal agency to carry out a Federal program;

(18) “single audit” means an audit, as described under section 7502(d), of a
non-Federal entity that includes the entity’s financial statements and Federal
awards;

(19) “State” means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern Mariana Islands, and the Trust Territory
of the Pacific Islands, any instrumentality thereof, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe.

(20) “subrecipient” means a non-Federal entity that receives Federal awards
through another non-Federal entity to carry out a Federal program, but does
not include an individual who receives financial assistance through such
awards.

(b) In prescribing risk-based program selection criteria for major programs, the
Director shall not require more programs to be identified as major for a particular
non-Federal entity, except as prescribed under subsection (c) or as provided under
subsection (d), than would be identified if the major programs were defined as any
program for which total expenditures of Federal awards by the non-Federal entity
during the applicable year exceed—

(1) the larger of $30,000,000 or 0.15 percent of the non-Federal entity’s total
Federal expenditures, in the case of anon-Federal entity for which such total ex-
penditures for all programs exceed $10,000,000,000;

(2) the larger of $3,000,000, or 0.30 percent of the non-Federal entity’s total
Federal expenditures, in the case of anon-Federal entity for which such total ex-
penditures for all programs exceed $100,000,000 but are less than or equal
t0$10,000,000,000; or

(3) the larger of $300,000, or 3 percent of such total Federal expenditures for
all programs, in the case of a non-Federalentity for which such total expendi-
tures for all programs equal or exceed $300,000 but are less than or equal to
$100,000,000.

(c) When the total expenditures of a non-Federal entity’s major programs are less
than 50 percent of the non-Federal entity’s total expenditures of all Federal awards
(or such lower percentage as specified by the Director), the auditor shall select and
test additional programs as major programs as necessary to achieve audit coverage
of at least 50 percent of Federal expenditures by the non-Federal entity (or such
lower percentage as specified by the Director), in accordance with guidance issued
by the Director.

(d) Loan or loan guarantee programs, as specified by the Director, shall not be
subject to the application of subsection (b).

§7502. Audit requirements; exemptions

(a)(1)(A) Each non-Federal entity that expends a total amount of Federal awards
equal to or in excess of $300,000 or such other amount specified by the Director
under subsection (a)(3) in any fiscal year of such non-Federal entity shall have ei-
ther a single audit or a program-specific audit made for such fiscal year in accord-
ance with the requirements of this chapter.

(B) Each such non-Federal entity that expends Federal awards under more than
one Federal program shall undergo a single audit in accordance with the require-
ments of subsections (b) through (i) of this section and guidance issued by the Direc-
tor under section 7505.

(C) Each such non-Federal entity that expends awards under only one Federal
program and is not subject to laws, regulations, or Federal award agreements that
require a financial statement audit of the non-Federal entity, may elect to have a
program-specific audit conducted in accordance with applicable provisions of this
section and guidance issued by the Director under section 7505.
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(2)(A) Each non-Federal entity that expends a total amount of Federal awards of
less than $300,000 or such other amount specified by the Director under subsection
(a)(3) in any fiscal year of such entity, shall be exempt for such fiscal year from com-
pliance with—

(i) the audit requirements of this chapter; and

(ii) any applicable requirements concerning financial audits contained in Fed-
eral statutes and regulations governing programs under which such Federal
awards are provided to that non-Federal entity.

(B) The provisions of subparagraph (A)(ii) of this paragraph shall not exempt a
non-Federal entity from compliance with anyprovision of a Federal statute or regu-
lation that requires such non-Federal entity to maintain records concerning Federal
awards provided to such non-Federal entity or that permits a Federal agency, pass-
through entity, or the Comptroller General access to such records.

(3) Every 2 years, the Director shall review the amount for requiring audits pre-
scribed under paragraph (1)(A) and may adjust such dollar amount consistent with
the purposes of this chapter,provided the Director does not make such adjustments
below $300,000.

(b)(1) Except as provided in paragraphs (2) and (3), audits conducted pursuant to
this chapter shall be conducted annually.

(2) A State or local government that is required by constitution or statute, in ef-
fect on January 1, 1987, to undergo its audits less frequently than annually, is per-
mitted to undergo its audits pursuant to this chapter biennially. Audits conducted
biennially under the provisions of this paragraph shall cover both years within the
biennial period.

(3) Any nonprofit organization that had biennial audits for all biennial periods
ending between July 1, 1992, and January 1, 1995, is permitted to undergo its au-
dits pursuant to this chapter biennially. Audits conducted biennially under the pro-
visions of this paragraph shall cover both years within the biennial period.

(c¢) Each audit conducted pursuant to subsection (a) shall be conducted by an inde-
pendent auditor in accordance with generally accepted government auditing stand-
ards, except that, for the purposes of this chapter, performance audits shall not be
required except as authorized by the Director.

(d) Each single audit conducted pursuant to subsection (a) for any fiscal year
shall—

(1) cover the operations of the entire non-Federal entity; or

(2) at the option of such non-Federal entity such audit shall include a series
of audits that cover departments, agencies, and other organizational units
which expended or otherwise administered Federal awards during such fiscal
year provided that each such audit shall encompass the financial statements
and schedule of expenditures of Federal awards for each suchdepartment, agen-
cy, and organizational unit, which shall be considered to be a non-Federal enti-
ty.

(e) The auditor shall—

(1) determine whether the financial statements are presented fairly in all ma-
terial respects in conformity with generallyaccepted accounting principles;

(2) determine whether the schedule of expenditures of Federal awards is pre-
sented fairly in all material respects in relation to the financial statements
taken as a whole;

(3) with respect to internal controls pertaining to the compliance require-
ments for each major program—

(A) obtain an understanding of such internal controls;

(B) assess control risk; and

(C) perform tests of controls unless the controls are deemed to be ineffec-
tive; and

(4) determine whether the non-Federal entity has complied with the provi-
sions of laws, regulations, and contracts or grantspertaining to Federal awards
that have a direct and material effect on each major program.

(f)(1) Each Federal agency which provides Federal awards to a recipient shall—

(A) provide such recipient the program names (and any identifying numbers)
from which such awards are derived, and theFederal requirements which gov-
ern the use of such awards and the requirements of this chapter; and
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(B) review the audit of a recipient as necessary to determine whether prompt
and appropriate corrective action has been taken with respect to audit findings,
as defined by the Director, pertaining to Federal awards provided to the recipi-
ent by the Federal agency.

(2) Each pass-through entity shall—

(A) provide such subrecipient the program names (and any identifying num-
bers) from which such assistance is derived, andthe Federal requirements which
govern the use of such awards and the requirements of this chapter;

(B) monitor the subrecipient’s use of Federal awards through site visits, lim-
ited scope audits, or other means;

(C) review the audit of a subrecipient as necessary to determine whether
prompt and appropriate corrective action hasbeen taken with respect to audit
findings, as defined by the Director, pertaining to Federal awards provided to
thesubrecipient by the pass-through entity; and

(D) require each of its subrecipients of Federal awards to permit, as a condi-
tion of receiving Federal awards, theindependent auditor of the pass-through
entity to have such access to the subrecipient’s records and financial statements
as may be necessary for the pass-through entity to comply with this chapter.

(g)(1) The auditor shall report on the results of any audit conducted pursuant to
this section, in accordance with guidanceissued by the Director.

(2) When reporting on any single audit, the auditor shall include a summary of
the auditor’s results regarding the non-Federal entity’s financial statements, inter-
nal controls, and compliance with laws and regulations.

(h) The non-Federal entity shall transmit the reporting package, which shall in-
clude the non-Federal entity’s financial statements, schedule of expenditures of Fed-
eral awards, corrective action plan defined under subsection (i), and auditor’s re-
ports developed pursuant to this section, to a Federal clearinghouse designated by
the Director, and make it available for public inspection within the earlier of—

(1) 30 days after receipt of the auditor’s report; or

(2)(A) for a transition period of at least 2 years after the effective date of the
Single Audit Act Amendments of 1996, asestablished by the Director, 13 months
after the end of the period audited; or

(B) for fiscal years beginning after the period specified in subparagraph (A),
9 months after the end of the period audited, or within a longer timeframe au-
thorized by the Federal agency, determined under criteria issued under section
7504, when the 9-month timeframe would place an undue burden on the non-
Federal entity.

(i) If an audit conducted pursuant to this section discloses any audit findings, as
defined by the Director, including material noncompliance with individual compli-
ance requirements for a major program by, or reportable conditions in the internal
controls of, the non-Federal entity with respect to the matters described in sub-
section (e), the non-Federal entity shall submit to Federal officials designated by the
Director, a plan for corrective action to eliminate such audit findings or reportable
conditions or a statement describing the reasons that corrective action is not nec-
essary. Such plan shall be consistent with the audit resolution standard promul-
gated by the Comptroller General (as part of the standards for internal controls in
the Federal Government) pursuant to section 3512(c).

() The Director may authorize pilot projects to test alternative methods of achiev-
ing the purposes of this chapter. Such pilot projects may begin only after consulta-
tion with the Chair and Ranking Minority Member of the Committee on Govern-
mental Affairs of the Senate and the Chair and Ranking Minority Member of the
Committee on Government Reform and Oversight of the House of Representatives.

§7503. Relation to other audit requirements

(a) An audit conducted in accordance with this chapter shall be in lieu of any fi-
nancial audit of Federal awards which anon-Federal entity is required to undergo
under any other Federal law or regulation. To the extent that such audit provides
a Federal agency with the information it requires to carry out its responsibilities
under Federal law or regulation, a Federal agency shall rely upon and use that in-
formation.

(b) Notwithstanding subsection (a), a Federal agency may conduct or arrange for
additional audits which are necessary to carry out its responsibilities under Federal
law or regulation. The provisions of this chapter do not authorize any non-Federal
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entity (or subrecipient thereof) to constrain, in any manner, such agency from car-
rying out or arranging for such additional audits, except that the Federal agency
shall plan such audits to not be duplicative of other audits of Federal awards.

(c) The provisions of this chapter do not limit the authority of Federal agencies
to conduct, or arrange for the conduct of, audits and evaluations of Federal awards,
nor limit the authority of any Federal agency Inspector General or other Federal
official.

(d) Subsection (a) shall apply to a non-Federal entity which undergoes an audit
in accordance with this chapter even though it is not required by section 7502(a)
to have such an audit.

(e) A Federal agency that provides Federal awards and conducts or arranges for
audits of non-Federal entities receiving such awards that are in addition to the au-
dits of non-Federal entities conducted pursuant to this chapter shall, consistent with
other applicable law, arrange for funding the full cost of such additional audits. Any
such additional audits shall be coordinated with the Federal agency determined
under criteria issued under section 7504 to preclude duplication of the audits con-
ducted pursuant to this chapter or other additional audits.

(f) Upon request by a Federal agency or the Comptroller General, any inde-
pendent auditor conducting an audit pursuant to this chapter shall make the audi-
tor’s working papers available to the Federal agency or the Comptroller General as
part of a quality review, to resolve audit findings, or to carry out oversight respon-
sibilities consistent with the purposes of this chapter. Such access to auditor’s work-
ing papers shall include the right to obtain copies.

§7504. Federal agency responsibilities and relations with non-Federal enti-
ties

(a) Each Federal agency shall, in accordance with guidance issued by the Director
under section 7505, with regard to Federal awards provided by the agency—

(1) monitor non-Federal entity use of Federal awards, and

(2) assess the quality of audits conducted under this chapter for audits of en-
tities for which the agency is the single Federal agency determined under sub-
section (b).

(b) Each non-Federal entity shall have a single Federal agency, determined in ac-
cordance with criteria established by the Director, to provide the non-Federal entity
with technical assistance and assist with implementation of this chapter.

(c) The Director shall designate a Federal clearinghouse to—

(1) receive copies of all reporting packages developed in accordance with this
chapter;

(2) identify recipients that expend $300,000 or more in Federal awards or
such other amount specified by the Director undersection 7502(a)(3) during the
recipient’s fiscal year but did not undergo an audit in accordance with this
chapter; and

(3) perform analyses to assist the Director in carrying out responsibilities
under this chapter.

§7505. Regulations

(a) The Director, after consultation with the Comptroller General, and appropriate
officials from Federal, State, and localgovernments and nonprofit organizations shall
prescribe guidance to implement this chapter. Each Federal agency shall promul-
gate such amendments to its regulations as may be necessary to conform such regu-
lations to the requirements of this chapter and of such guidance.

(b)(1) The guidance prescribed pursuant to subsection (a) shall include criteria for
determining the appropriate charges to Federal awards for the cost of audits. Such
criteria shall prohibit a non-Federal entity from charging to any Federal awards—

(A) the cost of any audit which is—
(i) not conducted in accordance with this chapter; or
(i1) conducted in accordance with this chapter when expenditures of Fed-
eral awards are less than amounts cited insection 7502(a)(1)(A) or specified
by the Director under section 7502(a)(3), except that the Director may allow
the costof limited scope audits to monitor subrecipients in accordance with
section 7502(f)(2)(B); and
(B) more than a reasonably proportionate share of the cost of any such audit
that is conducted in accordance with thischapter.
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(2) The criteria prescribed pursuant to paragraph (1) shall not, in the absence of
documentation demonstrating a higher actual cost,permit the percentage of the cost
of audits performed pursuant to this chapter charged to Federal awards, to exceed
the ratio of total Federal awards expended by such non-Federal entity during the
applicable fiscal year or years, to such non-Federal entity’s total expenditures dur-
ing such fiscal year or years.

(c) Such guidance shall include such provisions as may be necessary to ensure
that small business concerns, qualified HUBZone small business concerns, and busi-
ness concerns owned and controlled by socially and economically disadvantaged indi-
viduals will have the opportunity to participate in the performance of contracts
awarded to fulfill the audit requirements of this chapter.

(¢) Such policies, procedures, and guidelines shall include such provisions as may
be necessary to ensure that small business concerns and business concerns owned
and controlled by socially and economically disadvantaged individuals will have the
opportunity to participate in the performance of contracts awarded to fulfill the
audit requirements of this chapter.

§7506. Monitoring responsibilities of the Comptroller General
(a) The Comptroller General shall review provisions requiring financial audits of
non-Federal entities that receive Federalawards that are contained in bills and reso-
lutions reported by the committees of the Senate and the House ofRepresentatives.
(b) If the Comptroller General determines that a bill or resolution contains provi-
sions that are inconsistent with therequirements of this chapter, the Comptroller
General shall, at the earliest practicable date, notify in writing—
(1) the committee that reported such bill or resolution; and
(2)(A) the Committee on Governmental Affairs of the Senate (in the case of
a bill or resolution reported by a committee of the Senate); or
(B) the Committee on Government Reform and Oversight of the House of Rep-
resentatives (in the case of a bill or resolutionreported by a committee of the
House of Representatives).

§7507. Effective date
This chapter shall apply to any non-Federal entity with respect to any of its fiscal
years which begin after June 30, 1996.
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§9309. Priority of sureties
When a person required to provide a surety bond given to the United States Gov-
ernment is insolvent or dies having assets insufficient to pay debts, the surety, or
the executor, administrator, or assignee of the surety paying the Government the
amount due under the bond—
(1) has the same priority to amounts from the assets and estate of the person
as are secured for the Government; and
(2) personally may bring a civil action under the bond to recover amounts
paid under the bond.

§9701. Fees and charges for Government services and things of value

(a) It is the sense of Congress that each service or thing of value provided by an
agency (except a mixed-ownership Government corporation) to a person (except a
person on official business of the United States Government) is to be self-sustaining
to the extent possible.

(b) The head of each agency (except a mixed-ownership Government corporation)
may prescribe regulations establishing the charge for a service or thing of value pro-
vided by the agency. Regulations prescribed by the heads of executive agencies are
subject to policies prescribed by the President and shall be as uniform as prac-
ticable. Each charge shall be—

(1) fair; and
(2) based on—
(A) the costs to the Government;
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(B) the value of the service or thing to the recipient;
(C) public policy or interest served; and
(D) other relevant facts.
(c) This section does not affect a law of the United States—
(1) prohibiting the determination and collection of charges and the disposition
of those charges; and
(2) prescribing bases for determining charges, but a charge may be redeter-
mined under this section consistent with the prescribed bases.

§9702. Investment of trust funds
Except as required by a treaty of the United States, amounts held in trust by the
United States Government (including annual interest earned on the amounts)—
(1) shall be invested in Government obligations; and
(2) shall earn interest at an annual rate of at least 5 percent.
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[Internal References.—S.S. Act §§201(d), 204(a), 503(a), 506(d), 904(b), 1129(e),
1816(c), 1817(c), 1841(c), 1892(c), 2002(b), and 2006(d) cite title 31, U.S. Code; and
the catchlines for S.S. Act titles I, II, IV, VII, IX, X, XIV, XVI (State), XVI (SSI),
XIX, XX and §§202(t), (14), and 1816(h), and have footnotes referring to title 31,
U.S. Code.]

———

Title 32 United States Code

National Guard

§709. Technicians: employment, use, status

(a) Under regulations prescribed by the Secretary of the Army or the Secretary
of the Air Force, as the case may be, and subject to subsections (b) and (c), persons
may be employed as technicians in—

(1) the administration and training of the National Guard; and
(2) the maintenance and repair of supplies issued to the National Guard or
the armed forces.

(b) Except as authorized in subsection (c), a person employed under subsection (a)
must meet each of the following requirements:

(1) Be a military technician (dual status) as defined in section 10216(a) of title
10.

(2) Be a member of the National Guard.

(3) Hold the military grade specified by the Secretary concerned for that posi-
tion.

(4) While performing duties as a military technician (dual status), wear the
uniform appropriate for